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NARRATIVE. 


a slip of parchment. But it is odd that these pedantic 
reasoners should have overlooked how strongly this trans- 
action bears against them. If the Scots people really 
were under , feudal subjection to the Norman kings of 
England, what need to create that condition by a hard 
bargain with a prisoner ? Or, supposing that the condi- 
tion had really been established, and the King of Scots 
was a rebel, then the phraseology of the documents would 
have undoubtedly shown as much, and would have 
renewed or confirmed the past. What the conditions 
of the Treaty of Falaise do, however, is to create the' 
new condition of vassal and superior from their date. 
They explain the opportunity, and certify the use it is 
put to. 

We may depend upon it, however, that the English 
king and his advisers would by no means have been con- 
tent to rest on pedantries. They would know that what 
had been lost by one opportunity might be gained by 
another, and care would have been taken by degrees that ' 
Scotland should have had no opportunity of regaining 
what she had lost. In feudal history such documents 
merely make the way to possession. Some feudal observ- 
ance has been neglected, something has been done on 
which a quarrel may be picked ; and the overlord at last 
reigns in the vassal's kingdom. Henry could not, per- 
haps, hope in his lifetime to complete what he had begun ; 
but when Scotland was a quiet province of Britain, ruled 
by his successors, the merits of his dexterous policy would 
be remembered. 

But this consummation was not to be. In the year 
1189 Richard the Lion-hearted became King of England; 
and one of his first steps was to restore the position of the 
Scots kingdom by absolutely withdrawing what he de- 
scribed as the conditions which his father had extorted 
from William by new deeds, and in consequence of his 
captivity.^ 


^ “ Quietavimus ei omnes pactiones quas bonus pater noster Henri- 
cus Rex Anglite, per novas Chartas et per captionem suam extorsit." 
See the discharge at length in the Fcedera (Record edition), i. 50, 




(" -U .1'!;'.; !iy U tn.T be ill 

ihe -iH'l liie other tt; tiu.- It v..is troni York 

th.'.t thr ,■> -o’.-. (*(u;rih [‘..ul it'. t-jiiritiKil title, :nul to 
Vi>:k, tisen, it-'. a i;ruaji of satVr.iyan tiioi'cses 

w.v, line. 

‘I’iic S'.-ot-: bi'.Iioii;, on their return, sent .nitcnts to 
Rotne. 'rherc they ni.ni.iycd their businc."; so well th.nt 
thev rcturnoi witli a bull ftotu Tope Alexander HI., 
whieii sv.\.. :i ihorouyh triumph to the Scots cler,ty. 
hi.:h terms it rebuke.l the Kini: of Mnyhind for meddling 
in matters spiritual by demanding concessions from tire 
Church of Scotland, and forbade York to demand snprem- 



ECCLESIASTICAL DISPUTES, 1174-82. 5 

,acy, or the Scots Church to concede obedience, until the 
questions at issue were decided at Rome.^ 

A cardinal, Vivian Tomasi, was appointed legate from 
Rome to take cognisance of the question. He had other 
business in hand, for he went to England, Ireland, and 
the Isle of Man, where he asserted the influence of the 
Church in a special shape by compelling the king of that 
island to go through the ceremony of marriage with the 
mother of his celebrated son, Olave the Black. It is said 
that, as he passed through England, King Henry refused 
him a passage northward until he made oath to do nothing 
in prejudice of the English claims. He transacted busi- 
ness with a council in Scotland, but nothing of a substan- 
tial kind appears to have come of their deliberations.^ 

' But there was a more severe contest at hand between 
the King and the Church, which threatened to throw 
Scotland into such a sea of troubles as had just been vex- 
ing England. There was a certain Joannes Scotus, Arch- 
deacon of St Andrews, the nephew of the Bishop of 
Aberdeen, and otherwise influential in the Church. On 
the occurrence of a vacancy in 1178 he was elected 
Bishop of St Andrews by the chapter. The king having 
destined this benefice for Hugo, his chaplain, put him in 
possession of the temporalities, and managed to get him 
consecrated. Joannes appealed to the Pope, who put 
the matter into the hands of the legate Allexius. The 
.legate decided in favour of Joannes, and consecrated him 
as bishop. A battle now began between the temporal 
and the spiritual arm. The king banished Joannes, and. 


1 Registrum Episcopatus Glasg., i. 35 ; Statuta Eccles. Scot., 
Pref., xxxvi. 

' “Nothing more is known of the council than that it renewed 
many ancient canons and enacted new ones. Some of them appeared 
to^ have curtailed the immunities and impaired the revenues of the 
Cistercians. The monks of Rievaulx, the mother of all the Scottish 
abbeys of the order, sent a letter to the bishops of Scotland adjuring 
them to repudiate the statutes which their legate Vivian had made 
against the brethren of Citeaux, and the dull dry page of the Cister- 
cian Chronicle of Melrose sparkles into invective against his rapacity 
and violence.”— Statuta Eccles. Scot., Pref., xxxvii. 
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as it would appear, some of his supporters, out of Scot- 
land, and the legate professed to lay the diocese of St 
Andrews under interdict. The affair is spoken of so 
lightly even by ecclesiastical writers, that it cannot have 
been considered that the legate could effectually carry out 
that awful sentence. The Papal Court was again called 
on to interpose, and the device was adopted of giving 
power to those who were asserting a spiritual authority 
over the Scots Church. The Archbishop of York and the 
Bishop of Durham were invested with legatine powers, 
enabling them to excommunicate and interdict any per- 
sons, lay or ecclesiastic, from the king and the bishops 
downwards. They set to work with threats, and when 
any one obeyed these he was punished by the civil power. 
The quarrel was brought to a sudden stop by a change 
at Rome. Pope Alexander died, and was succeeded by 
Lucius III., who disliked quarrels wth the temporal 
powers. There was an immediate adjustment, by which 
Hugo got St Andrews, and his competitor was made 
Bishop of Dunkeld. 

It will be easily understood that King William the Lion 
was no favourite with the ecclesiastical annalists who had 
to record such transactions. The illustrious Welshman 
Dubarri, better known as Giraldus Cambrensis, goes out 
of his way to characterise him as a tyrant to the Church, 
and in fact an imitator of the egregious abuses of the 
Norman tyranny in England. Yet King William did an 
act that should have endeared his memory to the ecclesi- 
astical mind, and especially to that portion of it which was 
then struggling for ecclesiastical supremacy over temporal 
powers. He founded the great Abbey of Arbroath, en- 
dowing it with estates and church patronages stretching 
over distant districts of the country. The broken remains 
of the great church of the abbey still testify to its magni- 
ficence. But more remarkable even than the splendour 
of the endowment was the method of its dedication. 
Usually the memory of saints has been mellowed by 
antiquity before they have become the object of such 
dedications ; but King William devoted his great gift to 
the memory of Thomas a Becket, whose blood had been 
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was made by King Alexander; and Henry III. met it by 
a proposal to give the King of Scots certain manors in 
Cumberland and Northumberland, not in sovereignty, but 
in feudal property. The offer was accepted as on the 
whole advantageous to the Scots king, and a relief to the 
people from hopeless attempts at conquest in a country 
now strongly united with the central government of Eng- 
land. Any reasonable adjustment putting an end to claims 
on the northern counties was scarcely less a blessing on 
the English side. The repeated invasions by the Scots 
shook the country to its heart. It has to be noticed that 
we have only the English side of the question in all matters 
of dispute betAveen the tAA'o nations, since all the annalists 
of the period Avere Englishmen. They have to tell of the 
King of Scots coming to do homage to the King of Eng- 
land, as holding estates of him in feudal vassalage ; but 
the tone of their narratives is as if they spoke of a formi- 
dable neighbour coming to demand tribute. It is some- 
Avhat as the historians of the later Empire spoke of the 
Franks, and as the French chroniclers spoke of tlie Norse- 
men, They are rude barbarians, coming in all reverence 
to the court of the civilised sovereign, yet they are objects 
of uneasiness and alarm. For the estates and honours 
given to bribe them they do humble homage, yet their 
rapacity is not appeased — they are not content A\nth the 
bribe — and again, in an aggi-essive humour, are crossing 
the border and threatening their benefactor. The Avhole 
story has a significant resemblance to the attempts of the 
King of France to buy off and soothe the Norsemen, aa’Iiosc 
chief professed all due homage in proper form, yet, accord- 
ing to a common legend, took a sly opportunity to apply 
his aAA'kAA^ardness in court fashions, so as to trip up the para- 
mount monarch in the course of the ceremony. 

Apart from the question of bringing up the claims on 
the northern counties, handing over the estates on the 
border to the King of Scots kept alive the policy of the 
English court to have him coming there to do homage for 
something or other. This Avas perhaps the more desirable 
that the honour of Huntingdon had noAv gone to a col- 
lateral — the descendants of Prince David, William the 
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Lion’s brother. The precision of old Anglo-Norman re- 
cords enables us to know the exact nature of the new hold- 
ings without letting us see the reasons why some arc so 
different from others. The King of Scots’ estates in 
Cumberland— such as Penrith, Scotby, Sowerby, and others 
— were held as mere estates in homage, with the proper 
fealty which the enjoyer of the reality of properly liad to 
give for it to the sovereign. This acknowledgment had 
nominally to be made every' j'car, and the shape in which 
the King of Scots had to make it was by delivering a falcon 
at Carlisle Castle. and other lands in Northum- 

berland were held by simple homage, not in property, but 
in regality or sovereignty, subordinate to the sovereignty 
of England ; and here the King of Scots did not merely 
draw rents and profits as a landlord, but administered 
justice through his Justiciar.^ These English estates of the 
Scots crown are referred to in subsequent documents as 
“ Tynedale and Penrith.” 

From this period the efforts to extend the .Scots fron- 
tier cease, and the people of the northern counties of ling- 
land got quietness for a time, and until they found them- 
selves as part of England invading the inhabitants of the 
countiy' whence they were so often invaded. The boundaiy 
of the two kingdoms had now an opportunity of becoming 
distinctly and permanently recognised. A few years earlier, 
in the year 1222, we have a memorandum of the proceed- 
ings of a joint commission to measure off the exact line of 
the marches of the two countries. There were certain 
knights of Northumberland on the English side on the 
Scots the Justiciary of Lothian, with the Earl of Dunbar 


^ P.algr.ave, Documents illustrating the IIistor)’of Scotland, 3-6; 
Introd., vi. vii. See also Doaimcnts illustrative of the llistorj’of 
Scotland from the Death of King Alex.andcr the Third to the Accession 
of Robert Bntce, “selected and arranged by the Rev. Joscidi Steven- 
son” (published under the authority of the Lord Clerk Register), 
2 vols. The first paper in this collection is an account "of the Rents 
and profits of the Lands and tenements in Tynedale lately belonging 
to Alexander, King of Scotland, dccc.ased.'’ It is dated in 12S6, the 
year of his death. This is followed by a long succession of docu- 
ments relating to the estates of the King of Scotl.and in the north of 
England. 
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and otlier knights. The report of the affair to Henry III. 
by his chief commissioner presenes the etiquette of equal- 
ity between the contracting parties. He tells the King of 
England how they met and exchanged courtesies, and then 
tried if they could agree in tracing the boundary-line be- 
tween his kingdom of England and the kingdom of Scot- 
land. It seems to have been a partial attempt only, to 
begin at Carham, which is now in England, and end at 
Howdean, near J edburgh. Six commissioners were chosen 
on either side. As the six from Scotland would not con- 
cur with the view taken by those of England, the joint 
commission was recast, but again set to work without 
success. They began at Reddenburn in the parish of 
Sprouston, a feeder of the Tweed ; but when the English 
proposed to trace by Hoperiglaw and WJiitelaw, the Scots 
would not follow them; and the attempt was abandoned, 
the English commissioners entering a protest that their 
line was correct' — and it certainly, in touching Whitelaw, 
agreed with the line of the border as now laid down in the 
Ordnance Survey. Whether there was any further attempt 
at an exact tracing of the border line may be doubtful, 
since in later negotiations we find allowance made for a 
tract called the debatable land. But the record affords 
evidence that the division between the two countries, as 
it aftenvards remained, had even at that time settled down 
by usage, since the line which the commissioners are to 
find is that of the ancient marches^ 

The virtual adjustment of the boundaries of the two 
kingdoms, bought as it was by England with a price, gave 
peace for a time on the border, but the reign of tlie young 
prince was amply troubled elsewhere. He inherited from 
his father difficulties in many shapes as to the outlying 
provinces, as they might be termed — those to which the 
King of Scots professed a title which he could mrely make 
effective. He had not much authority north of the 'lay, 

1 “Qui rcctam peratnbubtioncm facorent inter reptiiiin vestniin 
Anglice et regnum Scotin:;” and again, “quod rcctas ct nntiqua"; 
marchias ct divisas inter regna prrcdicta rccognoscercnt.” — Itoyal and 
other Historical Letters illustrati^'c of the Reign of Henry HI., Rolls 
edition, i. 187 . 
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and the regions beyond tlie Moray Firth tvere still in the 
hands of a representative of the old Maarmors sufficiently 
strong to make war on the King of Scots. In the West 
Highlands — the old patrimony of the race of Fergus — 
there was a ruler whose title came from the conquests of 
the Norsemen; and the family which predominated in 
Galloway asserted a sovereign position by overtures for 
alliance with the King of England. This family had 
murderous internal disputes; and when these ended in 
the supremacy of one branch, its interest in the support 
of the King of Scots was furthered by its head, Allan of 
Galloway, becoming Lord High Constable, as the office 
came to be called, of Scotland. It happened to his pos- 
terity to have a closer connection with .the destinies of 
Scotland, from his daughter marrying the head of the 
house of Baliol. 

Of the untamed condition of the northern district there 
had been a recent example in the fate of a poor bishop, 
who was daring enough to attempt to become a spiritual 
shepherd in distant Caithness. Harold, carl or king of 
Orkney, had been driven from a settlement in Caithness, 
which he determined to retake if he could. He arrived 
with ships and men, and found the new bishop there in- 
stalled. The bishopric was created by one of the sons of 
St Margaret, and was therefore an assumption of authority 
over the northern district by the King of Scots. Whether 
on this account, or because the bishop attempted to levy 
“ Peter’s pence,” the earl was savagely enraged ; and find- 
ing the bishop coming forth from his palace at Scrabstcr 
on the west coast, seized him, and horribly mutilated him. 
It is significant that this narrative comes from the Scan- 
dinavian side, and would have continued to be doubted, 
as it had been, were it not confirmed by Pope Innocent 
HI., better informed than the King of Scots about an 
event in which the Church in Caithness was concerned. 
He had been told of it, indeed, by the Bishop of Orkney, 
who would feel an interest more acute than satisfactory in 
such an affair; and Innocent, writing back in the year 
1202, acknowledges the substance of the news : "‘We 
have learnt by your letters that Lombard, a layman, the 
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bearer of these presents, accompanied his earl on an ex- 
pedition into Caithness; that there the carl's army stormed 
a castle, killed almost all who were in it, and took prisoner 
the Bishop of Caithness ; and this Lombard, as he says, was 
comi)clled by some of the earl's soldiery to cut out the 
bishop's tongue.” The Church, having been so success- 
ful with the great King Heniy of England, was not likely 
to spare this petty ruler, and precise articles of penance 
were laid down for him. For fifteen days he was to walk 
about consj)icuously in his own territories with bare feet, 
and only clothing enough for decorum, his tongue being 
tied so as to hang forth from his mouth, while he suffered 
the active discipline of the rod. He was then within a 
month to set forth to Jerusalem, and there serve the Cross 
for three years. AVhen all this, with some minor penalties, 
was accomplished, lie might be received within the bosom 
of the Church.^ The Orkney carl, however, was not so 
easily accessible as the King of England. We know only 
that the penance was evaded. The affair tended to the 
consolidation of the dominions of the King of Scots, for 
it induced William the Lion to march northwards and 
strike one more of the many blows which at last broke the 
power of the rulers beyond the Moray Firth. 

It must have been some time before the year 1240 that 
an event of national moment occurred, rendered mysteri- 
ous by the way in which it came to the knowledge of later 
times, since it is mentioned in none of the usual chronicles, 
and is onl}^ known because, some fifty years afterwards, 
the person chiefly concerned founded on it for the purpose 
of accomplishing an object. It was brought up in the dis- 
cussions about the succession to the croivn in 1291 by 
Robert Bruce, Lord of Annandale. He asserted that 
Ale.xander IL, despairing of issue, had brought the suc- 
cession to the crowm under the consideration of the pre- 
lates, nobles, and good men of the country— of a parlia- 
ment, such as there then was — and that the result was an 


^ Orkneyinga Saga, 415 : Epist. Innocent III. ; and other authori- 
ties cited in “Two Ancient Records of the Bishopric of Caithness.” 
— Bannatyne Club, 1S4S. 
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arrangement that, if he died childless, Robert Bruce was 
to succeed him as king, being the nearest male relation.^ 

The arrangement was not an unlikely one. Bruce was 
a son of Alexander’s cousin - german, the daughter of 
David, Earl of Huntingdon. He was then the only male 
descendant of any daughter of Earl David, though others 
came afterwards and competed for the succession, as we 
shall see. 

The family of Bruce was one of the most powerful in 
the north of England. It is one of the many Norman 
houses illustrious since the Conquest, but not very easily 
to be traced further back, though in this instance the 
efforts to stretch the pedigree have been very vigorous." 

The house of Bruce was a fine type of those Norman 
races in whose hands were the destinies of so many Euro- 
pean communities. Why they should have been so loved 
and courted, is one of the mysteries in the history of social 
influences. What they were at the court of Edward the 


^ Bruce asserted that there were those alive who could testify to 
the fact ; and although there were many exaggerations and falsehoods 
in the pleadings of the competitors for the crown in 1291, it is diffi- 
cult absolutely to disbelieve such an assertion. There is no statement 
of its having been contradicted on the notarial record of the discussion, 
where it is distinctly minuted (see Foedera, Record edition, i. 777). 
It is referred to in the fragments, discovered from time to time, of the 
pleadings and documents connected with the great competition ; but 
in these, too, there is no trace of a contradiction. The occasion of 
the affair was, it seems, Alexander’s departure to a war in the Isles. 
In the year 1249 he set off on such an expedition, and died on the 
way. This cannot, however, have been the war referred to by Bruce, 
for his statement is, that Alexander was in despair of having an heir 
of his body — desperans de hcerede de corpore sito ; but when he went on 
this expedition he left his son behind him. This son was bom in 
1241, by his father’s second marriage in 1239. — See Sir Francis Pal- 
grave’s Documents and Records illustrating the History of Scotland. 

^ Attempts have been made to bring the cradle of their race home 
to Scotland, in Bmse, a son of the Earl of Orkney by a daughter of 
an early Malcolm of Scotland, whose descendant went wth Rollo to 
France, and built the Castle of Brix, According to some Norse au- 
thorities, however, Bruse was a son of Sigurd, Earl of Orkney, by his 
first wife, while the daughter of Malcolm was his second (see vol. i. 
p. 321). Few of the Norman houses are so well worth tracing back- 
wards, were there any chance of success in the pursuit 
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Confessor, they became in the courts of the Scots kings 
from David downwards.^ 

In looking to the success of the Normans, both social 
and political, as a historical problem, it has to be noted 
that we have no social phenomena in later times with 
which this one could be measured and compared. Com- 
ing from the rude north into the centre of Latin civilisa- 
tion, they at once took up all the civilisation that was 
around them, and then carried it into higher stages of 
development. We have no parallel to this in later times. 
Civilised communities have not found barbarians improv- 
ing on them. If we were to see exemplified the pheno- 
menon of the rude sea-rovers transformed after a couple 
of generations into the courtly Normans, we must suppose 
some of the barbarous races we have come in contact with 
in America, Africa, or Australasia, becoming more civilised 
than ourselves. There was in the case of the Normans 
a preceding cause, however, apparently necessary to such 
a phenomenon, but happily wanting in later times. The 
barbarians were the invaders, not the invaded ; they were 
from the beginning more powerful physically than the 
civilised people whom afterwards they were to e.xcel even 
in civilisation. 

Though neither was a sudden affair like the conquest of 
England, yet their migration to France, and their migra- 
tion to Scotland, were things as different from each other 
as the rough sea-rover is different from the courtly knight 

1 Sir Thomas Gray, in his Chronicle, written early in the fourteenth 
century, tells how William the Lion brought with him, when return- 
ing to Scotland from his captivity, younger sons of the families to 
whom he was indebted for courtesies, and how he endowed them with 
lands. We cannot take the passage as precise statistics. We may 
get more from it by counting it as the shape into which the chronicler 
put the traditions of the migration of the ^eat Norman houses to 
Scotland. In this view the list of names is instructive : " li enprist 
od ly en Escoce plusours dez fitz pusnes dez seygnours Dengleterre qi 
ly estoient beinuoillauntz, et lour dona lez terres des autres qy ly 
estoient rebelis. Si estoint ceaux dez Baillolfs, de Bruys, de Soulis, 
et de Moubray, et les Saynclers ; lez Hayes, les Giffardis, les Rame- 
says, et Laundels ; les Biseys, les Berkleys, les Walenges, lez Boysis, 
lez Mountgomeris, lez Vaus, lez Colevyles, lez Frysers, lez Grames, 
lez Gourlays, et plusours autres.” — Scalacronica, 41. 
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endowed with all the attributes of chivalry. One would 
think that, looking to their history, they might have been 
deemed dangerous guests. Yet the formidable qualities 
that made them so, might be in some measure the reason 
why they were courted. Perhaps there was a feeling that 
protection was to be found at the hands of that mighty 
race ivlio were subduing all others unto themselves — such 
a feeling as induces Oriental governments to attract Euro- 
pean adventurers to their courts. Supreme in England, 
and everywhere stretching the boundaries of their power, 
it may have seemed a wise precaution against the aggran- 
dising clforts of such potent neighbours to give them a 
stake in the nationality of Scotland. Supposing this to 
liave been the policy which filled Scotland with Norman 
adventurers, and gave them estates, titles, and offices, it 
might seem to have been a sad failure at the time when 
the most eminent of these Normans were competing with 
each other to sell the independence of the country as the 
price of wearing its degraded crown. Yet in the end it 
was the descendant of the earliest and most highly fav- 
oured of these adventurers that wrested Scotland from the 
Plantagenet kings, and established in the country a per- 
manent national government. 

The Normans were by no means popular throughout 
the countr)'. We have seen that on the death of Malcolm 
III., their first patron, a change of dynasty was almost 
effected upon the policy of driving them out In some 
places they were long unwelcome. An English chronicler, 
generally well informed, tells how the wild men of Gallo- 
way, whom we have seen so eager to be let loose on the 
Normans at the Battle of the Standard, when they returned 
home from that affair, put to death all the French and 
English strangers they could lay hands on. They took 
the opportunity of the king’s captivity to rid themselves 
at the same time of the representatives of roj'alty ; but as 
to these they were content to drive them out of their 
country^ It tends to confirm this story, that the Nor- 

' “ cxpulcnint a Galucia omnes Ballivos et custodes quos 

Rex i?cotiaj cis impoFiicrat, ct omnes Anglicos et Francigenas quos 
apprcbcndcrc potcrant interfcccrunt.”' — Benned. Ab. 
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man adventurers were sliy of Galloway as a suitable place 
of settlement, and the absence of names belonging to their 
race among the early landholders there, has beenmoticed 
as conspicuous.^ 

Among the Irish Celts of the western and central High- 
lands, on the other hand, this policy of planting Norman 
settlers appears to have been very effective. It is a pecu- 
liarity of these races that they must have leaders — they 
cling to the institution by a law of their nature.; and if the 
desired dictator and guide do not come in one shape, they 
will take him in another. This was a disposition exactly 
adapted to the Norman feeling of superiority and com- 
mand. Accordingly, we find that, when these adventurers 
got themselves established, they rallied round them de- 
voted clans of followers, who looked up to them as their 
natural leaders and commanders. An incident occurred 
in the year 1242 which showed the tendency of such con- 
nections, and had an important influence on subsequent 
events. The house of Bysset had great possessions in the 
Highland country around Loch Ness. In the year 1242 
there was a tournament near Haddington, where some of 
the family of Bysset, with their followers, were present. 

It so happened that one of them was unhorsed by the 
young Lord of Athole. Speedily afterwards Athole was 
slain, and the house in Haddington where he abode was 
burned : it was probably built of wood, according to the 
practice of the period. The Byssets could not clear them- 
selves from this unchivalrous deed. It was, indeed, clearly 
the doing of their followers ; and Highland history shows 
us that, in times far later, it was impossible to restrain the 
vengeance of such followers Avhen insult or injury was 
done to their leaders. Of any such law of chivalry as that 
which contemplated conflict without deadly malice, and 
permitted a victor to live if he could be slain, they could 
form no conception. A strong feeling set against the 
Byssets. Their estates had to be forfeited, and the head 
of the house escaped alive with great difficulty. The 
family aftenvards pushed their fortunes with the other 


1 Innes’s Sketches, 96. 
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Norman houses, in Ireland, and their Highland estates 
went to the Frizelles or Frasers, who founded an influence 
which became troublesome to the government five hun- 
dred years afterwards. 

In the mean time the head of the Byssets found refuge 
at the court of King Henry III. Here, as the chroniclers 
tell us, he maintained that he had a right to appeal against 
the forfeiture to the English king as lord paramount of 
Scotland. In all such questions, great or small, it is well 
known that the raising of a practical point has an immense 
influence in bringing wide questions of principle to a bear- 
ing. This eminent leader, pleading his practical griev- 
ances of condemnation by a sort of ostracism and the for- 
feiture of his estates, was supposed to have gone far in 
impressing on the English court the policy of practically 
asserting the superiority over Scotland. Something was 
said at the same time about the Scots king encouraging 
English traitors and enemies of the English king. It is 
difficult altogether to find sufficient immediate cause for 
what occurred in 1244, just two years after the affair of the 
Byssets. A great English force then marched to the border 
and menaced Scotland, while a Scots army was mustered 
for the defence of the country. It amounted, if we may 
believe the chroniclers, to above a hundred thousand men, 
and passed over the border into English ground. 

This hostile array on both sides is all the more unwel- 
come a difficulty, that we are told by the chroniclers how, 
two years earlier, when King Henry was called abroad, he 
left his close friend, the King of the Scots, in charge of 
the border districts, — those veiy”- territories which the kings 
of the Scots had been for centuries striving to bring under 
their own dominion. It has been supposed that there 
was some foreign element of anxiety or umbrage to the 
English king arising out of Alexander’s second marriage, 
when he took to wife Mary de Coucy, a lady who figures 
more in her son’s reign than her husband’s. But the alli- 
ance itself could not have been the direct cause of offence, 
for it was now five years old, dating in 1239. 

Whatever may have been the cause of the demonstra- 
tion, it was insufficient to incite to blows. If the Scots 

vou It. B 
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king was at the head of so large and well found a force as 
the chroniclers speak of, there was on the other side an 
element new to an English army, and not, perhaps, one 
productive of much confidence on the eve of a battle. 
To put to use the new acquisitions of the English kings, 
bands of the Irish were brought over under their native 
chiefs or kings, and we find King Henry with all solem- 
nity recording his thanks to some twenty of these, with as 
near an approach to their proper designations as the Nor- 
man scribe could accomplish.^ 

Thus there was no fighting, and the sovereigns came to 
terms in the “ Treaty of Newcastle.” In its adjustment, 
no reference seems to have been made to homage on the 
part of the King of England, or to possessions south of 
the border on the part of the King of Scotland ; but each 
engaged not to abet the enemies of the other, and not to 
make war on the territories of the other without just pro- 
vocation. From the tone of the chronicles it might be 
inferred that King Henry found his army averse to a con- 
test ; that the spirit of the Englishman prevailed over that 
of the Norman aggressor; that there was a friendly feel- 
ing towards the Scots ; and, in short, that the army could 
not see a legitimate ground of quarrel. Another consid- 
eration which may have rendered restraining councils the 
less unwelcome to the Norman mind is suggested by sub- 
sequent events. If conquest was the object, Wales afforded 
a more likely field for the employment of Henry’s army ; 
and at all events, a cruel war there immediately followed 
the demonstration on the Scots border. 

Alexander II. died in the year 1249, in the small barren 
island of Kerrera, which fronts the Bay of Oban. He was 
there on an expedition to extend, partly by negotiation, 
partly by force, the authority of the crown of Scotland 
over these islands and northern districts, which, so far as 
they were not in the hands of independent local rulers, 
held rather of the King of Norvvay than the King of Scots. 
Alexander boasted that he would set his standard on the 
cliffs of Thurso, a threat inferring that it was to wave 


^ Fcedera, 7 th July 1244. 
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CHAPTER XV 

NARRATIVE DOWN TO THE DEATH OF THE 
MAID OF NORWAY. 

ALEXANDER III. — HIS BOYHOOD— INFLUENCE OF HIS MOTHER, MARY 
DE COUCY— HIS INAUGURATION AS MONARCH, AND THE PECULIAR 
CEREMONIES OF THE OCCASION— GREAT QUESTION OF THE ANOINT- 
ING OF THE SCOTS KINGS— ITS CONNECTION WITH THE CLAIMS OF 
ENGLAND AND OF THE COURT OF ROME— FULFILMENT OF TREATY 
OF NEWCASTLE — MARRIAGE OF THE YOUNG KING WITH AN ENG- 
LISH PRINCESS — THE QUESTION OF HOMAGE — THE RULE IN SCOT- 
LAND DURING THE MINORITY — FACTIONS OF THE COLLATERALS 
LOOKING FORWARD TO THE SUCCESSION— COMYNS AND DURWARDS 
— INTERFERENCE BY THE ENGLISH KING — THE ISLANDS, AND 
THEIR CONNECTION WITH NORWAY— HACO’S INVASION— THE BATTLE 
OF LARGS— ITS INFLUENCE— INCREASE OF TERRITORIAL POWER- 
TAXATION OF THE CHURCH— BAGIMOND’S ROLL— ECCLESIASTICAL 
COUNCILS — AN ECCLESIASTICAL CODE — TAMPERINGS WITH THE 
RECORDS OF HOMAGE — HOPEFUL FUTURE OF THE COUNTRY— DIS- 
ASTERS— DEATH OF THE king’s DAUGHTER, THE QUEEN OF NORWAY 
—DEATH OF HIS SON— HIS OWN DEATH— DEATH OF THE HEIRESS, 
THE MAID OF NORWAY. 

Alexander II. left a s^''who succeeded him, with the 
title of Alexander III. 6e;was not eight years old when 
the succession opened tp'^him. There was no' attempt 
to compete with rhis claim ; and here was another in- 
stance, follo\ving that of Malcolm IV. at an interval of 
nearly a century, to show that there was a principle of 
hereditary stability in the succession to the crown. His 
mother came of a remarkable stock. Alexander II. 's 
union with Joan of England had been unfruitful, and soon 
after her death in 1239 he took to wife Mary, daughter of 
Enguerand de Coucy. This family specially represented 
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Perhaps the secret why the chronicler is so picturesque 
and circumstantial about the coronation of the young 
king is, because it came to be connected with some curi- 
ous questions' about the inauguration of a king of Scots. 
There stands on record a courteous letter to King Henry 
of England by Pope Innocent IV., professing to be an 
answer to Henry’s earnest request that the Pope would 
take steps to prohibit the anointing and crowning of the 
young King of Scots, because he was the liege vassal of 
the King of England. The Pope tells him not to be sur- 
prised at the refusal of such a request, as there was no 
precedent for compliance with it. At the same time, the 
King of England might be assured that the Court of Rome 
would take no steps likely to interfere with the royal 
dignity of a sovereign.^ 

It is at first sight difficult to understand how Henry 
could expect his request to be of any use, for Innocent’s 
letter is dated in 1251. The young king was crowned, 
according to the chronicles, on the 13th of July 1249, 
six days after his father’s death. 


Skene’s edit., 294) applies to a Highlander. He is qtiidam Scotus 
venerabilis . . . guamvis Silvester et viontamcs honeste tainen pro 
modo sito indiiius.” He speaks nmierna Ihtgua, and there is an at- 
tempt to report the commencement of his address, thus : “ Benach de 
Re Alhanne Alexander, Mac Alexander, Mac Vleiham Mac Henri 
Mac David, &c., gvod ita sonat Latine, Salve Rex Albanorum Alex- 
ander Fill Alexandri Filii Willielmi,” &c. The genealogy is carried 
back into remote fabulous ages ; and this portion of the episode is 
less credible than the rest, as there is reason to believe that these 
very ancient genealogies of the kings of Scots were the creation of the 
chronicler’s own day. Scone is near the Highlands, and the appear- 
ance there of a mountaineer could not be very wonderful at any time, 
or, indeed, worth notice. In this instance, however, it forced itself 
on the chronicler’s notice by the important and unusual function per- 
formed. 'The story suggests the probability that the Celts still retained 
a stronger position in the country than the ordinary annals give them, 
because these were written in later times, when the Celt had become 
a creature to be hunted off the earth. Had we earlier authentic 
chronicles, we would doubtless know more of the steps by which the 
predominant race of the Dalriadic Scots sank into what they after- 
wards became. It is observable that Lord Hailes does not stoop to 
mention the episode of the Highland sennachie. Highlanders had 
not become fashionable in his age. 

•' Foedera (Record edition), i. 277. 
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But was this a coronation of the solemn kind which 
King Henry desired to 'defeat? Was King Alexander 
cro'wned and anointed with the ceremonies authorised at 
Rome? The anointing of kings, according to the tradi- 
tion of the scriptural usage, was one of the influences 
made available for diplomatic purposes by the Court of 
Rome. Many kings Avere strong enough to hold their 
OAvn without it, yet it gave a tone of respectability and 
solemnity to the rule of those who got it, and thence was 
much coveted. Its extension in any new direction was 
ever a matter of grave consideration, in Avhich the im- 
portance of admitting a new member among the ecclesi- 
astically sanctioned monarchs must be Aveighed against 
the displeasure and jealousy of those alread)'’ included. 
Properly, indeed, to be anointed Avas the sole privilege of 
the Emperor, as holding civil jurisdiction over the Chris- 
tian Avorld co-ordinate Avith the Pope’s spiritual jurisdic- 
tion. But other monarchs came to be more poAverful 
than the Emperor. So the kings of England and France 
Avere admitted to the prmlege, along Avith the King of 
Jerusalem, Avhose position gave him peculiar claims. 
There are traces of the anointing having been tAvice re- 
quested for Alexander II., and tAvice refused ; and it does 
not appear to have been conceded to Alexander III. 
That a croAvn came to be used AA'hen a king of Scots Avas 
inaugurated, is shoAvn by the appearance of such an article 
from time to time as a valuable piece of property. But 
it appears that a full coronation, in the ecclesiastical sense 
of the term, Avas not conceded to any king of Scotland 
earlier than David, son of Robert the Bruce.^ It is cer- 
tain that in the great pleadings held before King Edrvard 
I., Avhen he asserted his claim as Lord Paramount of 
Scotland, it Avas put as a material point that the King of 
Scots AA^as never anointed. Indeed it Avas said that the 


^ See in the Notes on the Preface to the Statuta Ecclesice Scoti- 
cans, p. xlviii. et seq., a very curious critical examination of the 
accounts of the inauguration of the kings of Scots, tending to the 
conclusion that the phraseology of the chroniclers is influenced by 
their sense of the imperfectness of the ceremony, as wanting the 
ecclesiastical element. 
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ceremony of his installation was less solemn than that of 
the Prince of Wales, who was decorated with a garland, 
and placed on his throne by bishops.^ 

After the young king’s inauguration, the next step was 
to give effect to a condition in the Treaty of Newcastle, 
by which he was to become the husband of the English 
princess Margaret. King Henry took care that this 
should not be long delayed, and they were married at 
York on Christmas-day in the year 1251. The Arch- 
bishop of York performed the ceremony, and had the 
responsibility of entertaining the illustrious guests. The 
King of England was there, so was Mary de Coucy, the 
mother of the young king, with a great foreign attend- 
ance ; and few affairs in that age were surrounded with 
more lustre than the marriage of these two children. We 
have it on the authority of the English chronicler, 
Matthew Paris, that the young king went through the 
form of homage for his English estates, Penrith and 
Tyndale ; that Henry demanded of him homage for 
Scotland also, and that he made answer that this affair, 
on which he had not consulted with his proper advisers, 
the notables of his realm, was too important to be dis- 
cussed on a festive occasion like the present Further, 
that King Henry, unwilling to disturb the harmony of the 
meeting, pressed the matter no further, but kept his own 
counsel. This is briefly told by Matthew as if it were a 
small matter, and his authority for it as an actual occur- 


^ Chronicles of St Albans, Rishanger, 339. It was argued from 
this that Wales was a fief of the English crown, a grade higher than 
Scotland in feudal dignity. 

If King Henry’s protest against the anointing was concocted with 
an intention to assert a claim as lord paramount over the minor king, 
it is significant that he made no actual attempt to assert such a posi- 
tion. Nothing was more firmly fixed in feudal practice at that 
period than that the superior held the fief during the vassal’s minority. 
Henry never exercised this right of a superior, and in any other shape 
than the letter of Innocent there is no vestige of his having professed 
such a right. Indeed he took up a position quite inconsistent with 
the functions and position of a lord paramount. It fell to him, as 
we shall see, to interfere a good deal in the affairs of the country, and 
in doing so he styled himself “ Principal Councillor to the illustrious 
King of Scotland." 
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rence must just go for what it is worth.^ It may be said, 
however, that King Henry had far more likely opportu- 
nities for pushing the question of the feudal superiority, 
but that his whole line of ostensible conduct was that of 
one who sought to influence the Government of Scotland 
as the father-in-law of the boy-king, rather than of one 
desirous of accomplishing the subjection of the country. 

Any attempt to go into the details of the manner in 
which the country was ruled during this king’s minority 
must of necessity become ponfused, because it is filled 
with intrigues and counterplots and efforts of personal 
ambition, while neither can the actors nor the policy they 
pursued be brought out so distinctly as to enable us to 
take an interest in them. A boy on the throne, with no 
brother or other near heir, Avas a condition Avhich naturally 
stimulated collateral relations to take up a position for 
prompt action should an opening occur. It happened 
that there AA’’as a cluster of such collateral relations, all 
ambitious Norman barons, Avith possessions both in 
England and Scotland. Their several genealogical stand- 
ings Avill have to be noticed afterwards Avhen their claims 
come up in a practical shape.. Meamvhile the most 
poAverful among them Avas a member of the great family of 
Comyn, Avho held many honours and large estates. Op- 
posite to this influence stood that of Dunvard the Jus- 
ticiar. He AA’as married to an illegitimate daughter of 
Alexander II. He Avas accused of an intrigue of an ex- 
tremely significant character in the possible fruit it might 
bear if successful : this Avas a negotiation Avith the Pope 
to legitimate his Avife, and make her the next heir to the 
throne. That he tried to accomplish such a project Avill be 
seen more than once coming up in the disputes about the 
succession to the croAvn Avhich became so momentous to the 
country. Durward’s party, Avhich Avasifavoured by England, 
seized the Castle of Edinburgh, and, according to their oavh 
phraseology, “liberated” their young sovereign from sub- 
jection to the Comyns. Just after this event, in the 
year 1255, King Henry, who had sent emissary after emis- 


^ Edit. 1644 (by Wats), p. 555, Giles’s translation, ii. 469, 
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snn- into Scotland, tlioiight it ncccssar)’ to come himself, 
attended by a consiflerable force. Me met the young 
king at Roxburgh, and before he tiimccl southwards ad- 
justed the government of Scotland to his satisfaction. 
'I'ite seizure of Rdinburgh Castle, however, had set a pre- 
cedent often followed in Scots history — that of kidnap- 
))ing a monarch and ruling in his name. The party of 
the Comyns was strengthened by the arrival in Scotland 
of the king'.s mother with her second husband, John de 
Rrieiine, son of “the King of Jerusalem.’’ I'he party 
were strong enough to seize the king at Kinross, and 
along with him they got possession of a movable, then 
but of recent appearance, but gradually becoming a 
symbol of imjiortant powers — the Great Seal of the king- 
dom. 'rids was in 1257. Soon afterwards the Comyns 
lost their leader, the Karl of Monteith. Whether from 
this event or not, a regency was formed, which did not 
look so dangerous ns to demand the interference of King 
Henry, who seems for some years to have let the countr}* 
alone. In the year 1260, in critical domestic circum- 
stances. the young king and queen visited the court of 
King Henry ; ami here, in the same year, a daughter was 
born to them, named M.nrgaret, and destined to be an 
important person.ige in Scots history. 

Three years afterwards there w.as a memorable invasion 
of Scotland by the King of Nonv.ay. It was the conclud- 
ing act in the career of the Norsemen or Danes in Scot- 
land, and affords an opportunity for resuming the history 
of their connection with those outlying provinces which 
finally became incorporated into Scotland. We have seen 
how the Norsemen had established a central power in 
Dublin, so strong that it appeared likely to become the 
cajrital of a great sea- empire in tlie north. We have 
seen that the prospect of an empire on the waters gradu- 
ally faded as the descendants of those who lived and 
fought upon tl>c sea peopled the British Isles and other 
habitable districts of the north. The chief of the “ Ost- 
mcn ” in the south-east of Ireland gradually merged into a 
dynasty of monarchs. They were called the Hy Ivar, or 
descendants of Ivor, carried back by the dynastic spirit 
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of the Irish annalists to an ancestiy in “the royal race 
of Lochlin.” The Hy Ivar had their relations from time 
to time with the chiefs of Scandinavian origin nearer Scot- 
land, hut all chance of a united Norse empire stronger 
than the power of the kingdom of Scotland was at an end. 
In Irish- history, the supremacy of the Ostmen comes to an 
end in a notable historical climax. In the great battle of 
Clontarf in 1113, when the mighty Brian Boroom, the hero- 
king of the old Celtic race, was killed, his cause prevailed, 
and Ireland Avas entirely restored to the command of the 
native Irish sovereign, Dermot Mac Malnembo. It is a 
peculiarity, however, of battles in Ireland, that while in 
the heroic narrative of the historian they have suddenly 
made an empire out of chaos, there is no perceptible differ- 
ence in the actual condition of the country ; and the Ost- 
men appear to have held after the battle their old position, 
and to have retained it until the invasion of Ireland by 
men of the same race from England.^ 

Coming nearer to the Scots kings’ dominions, we find 
at the beginning of the tAvelfth century the great Mag- 
nus Barefoot reigning supreme in Man and the islands 
of the west. He was a monarch of sufficient power to 
hold diplomatic relations Avith the King of Scots, and a 

^ The most valuable commentary on the history of Ireland during 
this period, and on the relation of the Irish “ Ostmen” to the other 
Scandinavian colonists in the British Isles, is in the late Dr Henthom 
Todd’s Introduction to ‘The War of the Gaedhil with the Gaill.’ 
His general conclusion is thus given : “ The Norsemen of Ireland 
were not seriously affected in their position by the victory of Clontarf. 
They retained their hold of the great seaports, and the Irish annals 
for some time continue to record the usual amount of conflict between 
them and the native tribes. We re.ad, however, of but few new inva- 
sions ; and the design of forming in Ireland a Scandinavian kingdom, 
which seems to have influenced such men as Sigurd of Orkney and 
the Viking Brodan, was certainly abandoned. The national distinc- 
tion between the Irish and the Danes, however, continued until after 
the Anglo-Norman invasion ; the Danes then, in several places, sided 
with the native chieftains, but in many instances they appear to have 
recognised in the new-comers a common origin. In the seaport 
towns especiallj-, a common interest produced alliances by which the 
peculiarities of the two races were at length softened down, and both 
were at length confounded by the Irish under the same generic name 
of Gaill, or foreigners.” — P. exeix. 
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very formkl:il)lc nci;^]ibour. It i.s told in the Sagas that 
he claimed the Midi of Kintyre as one of his islands, and 
in a spirit of menacing jocularity had one of his vessels 
dr.iggcd across the isthmus of 'Jarhert, he sitting at the 
helm.* 'Die inhaldlants of these islands appear to have 
been still, and to have continued for generations after- 
Nv.irds, a wealthy community, like all the others that 
retained any remnant of the enriching influences of the 
sea-rovers of old." 

M.agnus was aftenvards killed in an effort to restore 
the N'or.se influence in Ireland. He left his son Sigurd 
as nder of the Isles; but when he went to succeed his 
father as King of Norway the colony broke up again 
into sejiaratc indejjendencics, the respective histories of 
which cannot he jnirsued to any instnictive effect. There 
was a gcnenil division of the whole into Nordureycr or 
Norderies, and Siulurcycr or Suderies, the northern and 
scnuheni divi.sion. Tiie dividing-line was at the Point of 


' Munch, Chron. Man, 06. 

’ 'Hie following p.nsiagc is from a l)Ook of small bulk, bul full of 
learning and inlciligcncc, the Geographical Illustrations of Scottish 
Historj', by David Maepberson (Isles) : "Under ibc government of 
these Norwegian ]irinces the Isles appear to have been very flourish- 
ing. 'J'licy were crowded with people ; the arts were cultiratcd, and 
tnannfaeturcs were c.xrricd to a degree of perfection whiclr u'as then 
thoiiglit excellence. This comparatively advanced state of society in 
these remote isles may be ascribed partly to the influence and instruc- 
tions of the Irish clerg)’, who were established all over the island be- 
fore the arrival of the Norwegians, and jwssessed .as much Ic.aming .as 
was in those ages to be found in any part of Europe, c.xcept Constan- 
tinople and Rome ; and partly to the arrival of great numbers of the 
provincial liritons flying to them as an asylum when their countrj- was 
ravaged by the .Saxons, and carrj-ing with them the remains of the 
•.eicnee, manufactures, and wealth introduced, among them by their 
Roman masters. Ncitlicr were tlic Norwegians themselves in those 
ages destitute of a considerable portion of learning and of skill in the 
useful arts, in navigation, fisheries, and manufactures ; nor were they 
in any respect such barbarians as those who know them only by the 
dccl.akiaiions of the early English writers may be apt to suppose 
them. The principal source of their wealth was piracy, then esteemed 
an honourable profession, in the exercise of which these islanders laid 
all tlic maritime countries of the west part of Europe under heavj’ 
contributions.” 
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of Ardnamurchan, the most westerly promontory of the 
mainland of Scotland, so that Iona was included in the 
Suderies.^ 

About the close of the twelfth century, a chief or king 
named Somerled is found exercising a wide but undefined 
authority both in the Islands and that part of the western 
mainland which formed the territory of the ancestors of 
the Scots kings." He was the husband of the daughter 
of Olave, who had succeeded to power as the representa- 
tive of the race displaced for a time by the visitation of 
Magnus and the succession of his son. Of Somerled's 
own origin there is no distinct account. He is said to 
have been of Celtic family, and the power to which he 
raised himself is supposed to have brought the Celts of 
these districts under the paternal influence of rulers of 
their own race, by a reaction or a successful revolt against 
the Norse oppressors, such as that which the Irish claimed 
from the battle of Clontarf. For this, however, there 
seems to be no authority, and he was probably an able 
and successful Viking.^ Somerled, as we have seen, pa- 
tronised the pretender to the Maarmorship of Ross, and 
invaded Scotland in his behalf. Through conflicts of 
various kinds he became to be, if not the sovereign of the 


Hence the English bishopric of Sodorand Man — Sodor being the 
southern division of the Scots Hebrides, and not then part of any 
English diocese. In its earlier days the bishopric would be under the 
primacy of Drontheim. The Bishop of Sodor and Man has no seat 
in the House of Lords, owing, as it is commonly said, to Man not 
having become an English possession when bishops began to sit as 
lords by tenure. 

“ The latest sea-fight in the old Viking spirit in the neighbourhood 
of the Scots coast is connected w'ith his career. It was fought in the 
year 1156 with Godred, who represented the reigning authority in 
Man itself, while Somerled commanded in the other islands. — Chron. 
Man, A.D. 1156. 

^ In the Sagas a “ Sumarlad ” is mentioned as a brother of Einar 
and Bruse, the two competitors for power in Orkney, mentioned 
above (vol. i. p. 3211. — Munch, Norske Folks Historic, b. 649. The 
name occurs among the colonists of Greenland — ibid., 363. It has been 
derived from old Norse, meaning “a summer stranger,” as if it pointed 
to an unwelcome visitor appearing occasionally at the season most 
appropriate for Viking expeditions. 
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Isles and of Argyle, certainly the holder of the chief power 
over these districts. Altogether, however, both in his 
origin and the position he attained, he holds a shadowy 
place in history. The death of Somharlid, a son-in-law 
of King OIave_ of Man, is told with great distinctness. 
He appeared in the Firth of Clyde with a fleet of a 
hundred and sixty vessels, having projected the subju- 
gation of all Scotland ; but at Renfrew the divine venge- 
ance overtook him, through the hands of a small body of 
men, and he was slain with a countless number of his fol- 
lowers ; but this occurred in the year 1164, a period later 
than that of the shadowy Somerled of tradition.^ His re- 
nown has come chiefly from the houses he founded. The 
Islands and Argyle, according to Highland story, were 
separated and inherited by his three sons, and afterwards 
subdivided among their descendants. If this be true, 
then the result of the ambition' and ability of this chief of 
unknown origin was not to supersede but to break up 
the empire of the Norsemen. The traditions of nearly 
all the clans in the West Highlands and Isles cany back 
the ancestry of their chiefs to this mysterious Somerled. 

It was only natural that as the Scots kings increased 
in strength they should be desirous to annex these dis- 
tricts. When it was maintained that the absorption of 
the Isles and Argyle was only the recovery of the oldest 
possessions of the crown, it can be said that the same 
excuse for aggression has been made in countless other 
instances, ancient and modem, with far feebler justifica- 
tion ; for these were in reality the cradle of Scots royalty, 
and the eastern districts, which were the strength of the 
kingdom, were recent acquisitions. Accordingly, there 
was a pressure on the power of these western chiefs. 
Arg)de became nominally a Scots shire, with a Sheriff 
representing the crown. Demands were made here and 
there of the chiefs to acknowledge feudal tenure on the 
Scots crown, and it was in an expedition to push these 
requisitions that Alexander II. died at Kerrera. 

Of all the old Scandinavian empire near Scotland, 


^ Chron. Man, a.d. 1102-64. 
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question of keeping as dependencies all the islands and 
the western districts on the mainland over which Norse 
chiefs had held rule. In the winter of 1262, King Haco 
issued warrants for a conscription for this purpose over all 
his dominions. He was a despotic king, and well obeyed. 
In the summer his mighty, fleet assembled at Bergen. 
There his son Magnus offered to command the expedition ; 
but the old king, though, as the chronicle says, he had 
reigned six-and-forty winters, would not depute so critical 
a command, and left his son regent of his kingdom. The 
fleet sailed to the Orkney Islands, where of course it was 
at home. Ere he left these friendly islands there came a 
portent that might have disturbed a less resolute leader. 
At Ronaldsvo there fell a great darkness, so that there was 
only a thin bright ring instead of the round sun. It has been 
calculated that there must have been an eclipse of the sun, 
which at twenty-four minutes past one on the 5th of Au- 
gust was annular at Ronaldsvo.^ 

The fleet sailed on to Caithness, which was filled with 
Norsemen, not very tightly ruled by the Scots king, nor 
much devoted to him. Here there does not appear to 
have been any one who professed to represent the crown 
of Norway; but when he passed southward among the 
islands, the king had to deal with persons distracted by 
cruel difficulties. In the first place, they aimed at a sepa- 
rate authority, independent of any superior. If they were 
to have a master, they were all too conscious of the near- 
ness and increasing power of the King of the Scots ; but 
here was for the moment another master at their doors, 
with utterly overwhelming power at his command. Some 
of them had been invested with estates on the mainland. 
When the King of Scots had come to terms with any of 
them, he generally secured the fulfilment of the bargain by 
bringing hostages to the mainland.^ Among those now 
secured was the King John who had held treaty with 


' Arch. Scot., iii. 364 : the calculation -was made by Sir David 
Brewster. 

® See in Arch. Scot., iii. 367, items of account for the maintenance 
of these hostages. 
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Alexander 11 . According to the Norse accounts, he flatly 
refused to aid Haco, because he had sworn allegiance to 
the Scots king, of whom he held more land than of the 
King of Norway. • Haco sailed southward by the Lewis, 
and at Skye was joined by his son-in-law Magnus, King of 
Man. In passing still southward he levied on the lords of 
Cantyre and Isla, who tendered him submission, a purvey 
of a thousand cattle j and if he received them, it is clear 
that these districts must have been well grazed. 

In the Norwegian account of the expedition we read of 
many descents on the west coast by detached parties, 
occasionally penetrating to some distance inland. One 
of these was a feat so eccentric and original that it 
must not be passed over. A detachment or squadron of 
sixty ships, commanded by Magnus of Man, sailed up 
Loch Long. There they found that the narrow isthmus 
of Tarbet, quite flat, and only three miles across, separated 
them from Loch Lomond. They dragged some galleys 
over this impediment, and launched them on Loch Lo- 
mond. Along the broad eastern end of that lake stretches 
the district of the Lennox, one of the most fruitful in Scot- 
land. This was fresh ground for pillage, and not likely 
to be guarded against marauders coming from so unlikely 
a direction. 

The climax of the great expedition is reached when the 
main fleet of 160 vessels, sweeping round the Mull of Can- 
tyre, casts anchor between Arran and the coast of Ayrshire. 
According to the Norwegian accounts, the Scots sent nego- 
tiators who would have been content to retain the main- 
land and the islands enclosed by it, Arran, Bute, and the 
Cumbraes, leaving the outer archipelago to Norway. The 
proud master of that great force, however, would give up 
nothing coming within his claims; and then it was observed 
that the Scots became shy of further treating, because 
winter was coming, and that a force was gradually collect- 
ing on the heights overlooking the Ayrshire coast. 

_ That winter was propitious to Scotland. It was of the 
kind that at the present day would be recorded as disas- 
trous to shipping on the western coast. Storm followed 
storm, breaking up the mighty fleet of Haco, by vessels 
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r-.ifsriin;: foul c.''.rh other, or itcttint: stmnfled or w.itcr- 
or (l.o.hcil the rocky shores. One of these 

f!!'.:o.*.r: ; :x ( risis. Some ynileys were .stmnded on 

ti'.r Co.'.-.; tu.'.ir the vill.iyc fif I^rgs. 'I'heir crews, when 
th'-y "tt shore, n.itiir.dly met .i ho.stile reception. The 
dc*-; s-nt :r, .i'.trince ; i)tit n.s more .nssi.st.inrc w.n.s sent, still 
tnorc v..'.-. mreded. :is the hostile Scots v.-cre incre.nsing in 
ntinihr.'t.s. .At l.ist Hneo re.solved to do battle, and landed 
a f-'.'iT. .Ai'ordin;; to the Xor.^e accounts, they fought 
y.rilantly, bnt were ovcrwlielmed by mtmbers. This is 
prub.dilc ; but at the same time there doe.s not appear to 
iiavc b-.-en what co;i!d be called an army on the Scots side, 
't'hcrc seems to have !)ecn little more than the oldpather- 
im,; of the country to resist an incursion of the N'orthmen, 
tho'.iyh ptrh.np: there w.as more to defend, and better 
defeiirlcr.s, than there might have !)een ccntiirie.s c.arlier. 
'rijcrc were, according to the Nor.se .account, fifteen hun- 
dred mounted and mailed men-at-arms among the Scots. 
'I'hat any national preparation for defence had been made, 
however, seems improb.ablc from .all that comes to us on 
the Scots' side. The disaaster to tlie N'onvegians, when 
their fate compelled them to fight on shore, appears in the 
Scot.s chronicles a.s the battle of I.args, fought on the ad 
of October in the year 1 263 ; and it is not wonderful that 
the chroniclers, writing long afterward.s, e.xult over it ns a 
great victory. The shattered remnant of the Norse fleet 
had to work round the Mull of Cantyre, and then along 
the west coast, still tormented and suffering losses by foul 
weather, until they readied the Orkneys. There old King 
Il.aco died, on the rath of December ra63. 

In death the old Norse king w.as true to the spirit of his 
race, though Christianity had released the victim of un- 
violcnt death from the dismal eternity to which the old 
Norse creed consigned him. When he felt the hand of 
sickness on him he went to the church of St Magnus, then 
newly built, and one of the wonders of the age, and walked 
round the shrine of its martjTcd founder. Indeed, in all 
things he did his best to follow the precepts of his spiritual 
advisers ; but the legends of old battle-fields got the better 
of liic legends of the saints. He had read to him first the 
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Bible, then the Lives of the Saints ; but at last he demanded 
to have read to him day and night, while he was awake, 
the chronicles of the Norwegian kings, from Haldan the 
Black downwards. • 

Throughout the information we- possess of Haco’s expe- 
dition, it is clear that little preparation was made by the 
Government to meet it. There is no notice of any muster 
of the crown vassals. We hear of no naval encounters, 
although Scotland possessed ships. It is probable that 
these were insufficient to operate to any good effect against 
the mighty sea force of Haco, and that the best to be done 
with them was to keep them out of danger. 

Largs was indeed not a spot where a deliberate invasion 
of the country could well be expected, since it is extremely 
ill suited for troops forming in strength after landing. 
Elsewhere to the right and the left there might perhaps 
have been found navigable sea coming up at high tides to 
level ground ; but here there is a narrow strip, with bluffs 
running right up from it. Troops marching along the 
strip in either direction would be flanked from the higher 
ground for many miles ; and the alternative of passing 
through any of the narrow clefts which pierce the range of 
hills would have been still more perilous. 

We hear in the earlier accounts of no commander to 
the Scots force, nor is it recorded that any of the great 
feudatories of the croAvn were present. This silence is 
made emphatic by the eminence given to the rank and 
splendid equipments of Sir Pierce Curry, the only man 
whose name can be absolutely identified on the Scots 
side at the battle of I.args. The force seems, indeed, 
to have been a miscellaneous gathering of the peasantry, 
and as such it affords a forecast of that armed power which 
the country afterwards showed itself so capable of ani- 
mating into life in time of need.’- 

’ In the absence of any other detailed account of this expedition, . 
it is necessary either to pass it rapidly by as an unexplained incident, 
or to found on a little book called “ The Norwegian Account of 
Haco’s Expedition against Scotland, a.d. 1263, now first published 
. in the original Islantic from the Flateyan and Frisian MSS., -vvilh a 
literal English version and notes by the Rev. James Johnston, A.M.” 
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Vi'f;rn tile rlrin?:'.; ■- h.-'ul t'rccvi the cn-.mtry from it.-? 
p'-rii, t'nc S.if.-.; '.ml a yrt-.-.l f":<e ny.aittsl the M.intl jKjtctt- 
t-it'--., f.ov.' tii*; tocrey. 'hhe Stiots clironiele.-?, .i.s ti 
■.\!j'|i!rinc!it to tiir vii-'ory, tc!( u'? tint severe vcnyc.'ince 
trli ni! the i-.i.itul chief-; v/h.o luid in .my \v;’y connten-Anced 
the i:i\ui!er. Severity ttn*! cruelty were too much the or- 
<icr of r.u<-h cK:e.!'.!o:)‘;. 'I'iit-se chroniclers, liowcver, writ- 
itc.; lotut nUerv.-uriis, required such results to supply the 
utotu! to ti'.eir view of the conduct of men who are de- 
nounced by them xs perfidious traitor.s to their king nnd 
country'. To .-’.dd another picturesque touch to this view, 
it is told how old Ilaco, when de.ath approached him, 
helieving it incumhent on him to leave behind the mcan.s 
of visitation on such wickedness, sent to King Alexander 
the letters inviting his descent, which he h.id received 
from those treasonable subjects.* 

'I'his disaster was a blow keenly felt in Nonvay as a 
diminutioir of power, 'rhrec years aftenvards, in 1266, 
Magnus IV., the new king, by formal treaty, ceded to the 
King of Scots Man and all the M'estern Isles, specially 


* See the Kcotichronicon ami Wynloun. 
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reserving Orkney arid Shetland to the crown of Nonvay,. 
On the other hand, the King of Scots, in consideration of 
the powers or claims ceded by the crown of Norway, 
agreed to pay down a ransom of a thousand marks, and 
an annual rent of a hundred marks. There was no stipu- 
lation for homage or any feudal ceremony on the occa- 
sion.^ In the year 1281 a bond of amity was established 
between the crowns by the marriage of the Scots 
Princess Margaret to Eric of Norway. 

There were some secondary troubles in this reign 
connected with the adjustment of the independent rights 
of the Scots Church. In the rescript already spoken of, 
in which Pope Innocent IV. refused to comply with 
the demand made on the part of England about the 
crowning of the King of Scots, he also declined to 
authorise King Henry to draw the tax on benefices in 
Scotland, with the remark that such a claim by one prince 
on the dominions of another was unknown. In 1254 
Innocent IV. granted to Henry a twentieth of the bene- 
fices in Scotland on condition of his joining the crusade. 
The arrangements for the disposal of the money to be 
thus raised were so shifted and adjusted frorn time to 
time, as to show that the Court of Rome held this to be 
a fund entirely at its own disposal. The money, how- 
ever, though it seems to have been partly collected, was 
not permitted to cross the border. The king and the 
clergy were at one on this point, and had a practical 
excuse for the retention by fitting out a small expedition 
of Scots knights, who joined the crusade, from which 
none of them returned.*^ 

A taxation of Church livings involved a rating of their 
value : and it is found that such a rating had been made, 
in part at least, as early as the reign of William the Lion. 
When the taxation of lands comes up for consideration, 
there arises a natural dispute if the value of the lands has 


^ Robertson’s Index to the Charters, loi. 

- One of these, the -Earl of Carriclc, left a widow, who, by her 
romantic marriage with the son of Bruce, the competitor for the 
crown, became the mother of the great King Robert. 
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risen since the latest preceding valuation was applied. 
If there be an old recorded estimate of value, it is the 
interest of the payer of the tax to hold by that estimate, 
of the receiver to have a new survey. In 1275 there 
came to Scotland, commissioned from Rome, Boiamund 
de Vicci, commonly called Bagimond. His errand was 
to collect the tenths of benefices, and to hav^e them rated 
according to their existing value. The Church stood 
tenaciously by the old practice, and prevailed on the 
Papal agent to return and represent their case at Rome. 
Whether his rej)rcsentations were earnest or not, they 
were not successful. He returned and completed his valu- 
ation. It was a iiemianent record, known as Bagimond’s 
Roll, and was the foundation of ecclesiastical taxation 
down to the Reformation. It has been remarked that, 
whether from imperfect collection or some other cause, 
the Court of Rome profited little by the new valuation, and 
that it made but a trifling addition to the amount that 
would have been collected under the old practice. The 
subsequent histor}' of Bagimond’s Roll is as instructive as 
its precedents on the distaste of a progressive country for 
new valuations. After a time, the demand ever was to 
tax upon the valuation in Bagimond’s Roll — not the exist- 
ing value ; and thus, centuries after the time when it had 
been resisted, both as a heavy tax and a badge of sub- 
jection to Rome, it was cherished as a vested privilege of 
the Church in Scotland.^ 

There were other ecclesiastical difficulties, but they 
were not of magnitude, and ended well for the indepen- 


^ A valuable inquir)’ into the question how far we have existing evi- 
dence for the contents of this roll, along with an inquiry into the amount 
first re.alised under it, will be found in the preface to the Statuta 
Ecclesix Scoticanm, p. l.xv. ei sf</. “The whole amount received in 
the three years beginning with the Feast of the Nativity of St John 
the Baptist, 1274, was ,^7195 sterling, or, on an average, ;i$'2035 a-year. 
Tliis would not represent a yearly value of more than ,^20,350, 
•being an incre.ase of only;^i6S8 on the yearly value, shown by the 
Antiqua Taxalio.” See also Origines Parochiales, pref. xxxiv. 

“Boiamund died before the collection of tlie tax was completed. 
The gathering in of the arreare was intrusted to certain merchants of 
Florence, Sienna, and Lucca.’’ — Ibid. 
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of Scotland in earlier ages, 'They are, in great measure, 
adaptations from the English ecclesiastical laws. So 
much about the date of this code is known that in its 
complete form it cannot be so old as the year 1237, yet 
must have been in existence before the year 1286.^ 

Few states could, in that age, look forward to a more ’ 
serene and prosperous future than Scotland after the battle 
of Largs. A son was bom to the king — the chroniclers 
have it that he was told this on the day when he got news 
of Haco's death. Ere he was yet forty-four years old, with 
two children and a grandchild, he gave a tolerable pro- 
mise of undisputed succession. A dangerous enemy was 
humbled and thrown to a distance, and the English claims 
seemed a vision of the past. The fate of nations, as we 
have seen, had come to depend, more than of old, on 
genealogical conditions, which dictated the succession to 
royal houses, insomuch that the events which plunge a 
family in grief might also be a real calamity to a people. 

A succession of such calamities followed close on each 
other. In preparation for them we may count the death 
of Heniy III, in 1272 as a calamity, in that it bequeathed 
the opportunities offered by the others to a spirit so cap- 
able, vigilant, and remorseless as that of Edward I. King 
Alexander, who was of like age with his brother-in-law, 
got over successfully any difficulties about homage at the 
coronation, exempting his right as a free sovereign from 
his obligations, and all went smoothly for ten years ; — so 
at least it appeared upon the face of history. Nothing 
comes up in the course of public kno^vn events to disturb 
or alarm Scotland about the designs of the English king ; 
but there is a small entry in the English records in the 
Tower which afterwards did disturb the champions of 
national independence, and create hot discussion in the 
great literary war about the homage question. There is a' 
transcript of a Close Roll of the sixth of Edward I. (1278), 


^ Preface to Statuta Generalia, liv. This code, which first ap- 
peared in the Concilia of Wilkins, to whom it was supplied by Ruddi- 
man, was reprinted by Lord Hailes in the third volume of his Annals. 
The authoritative version will now be that of Robertson’s Statuta. 
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recording that the King of Scots came to Westminster to 
j)rofier his homage. We arc thus prepared for the method 
of the iionngc, limited or unlimited, and arc told that it 
was complete and comprehensive.' It could only be said 
that this was the English version of the affair, which could 
not be justly pleaded to the prejudice of Scotland. A 
zealous Scot, however, determined to see with his own 
eyes if it were so written in the bond, found that the pas- 
sage had been inserted on an erasure. It was thus evi- 
dent that the roll originally contained something which it 
w.as desirable to replace with something else.- 

It ha])pcns that a scribe of one of the oldest of the 
.Scots monasteries, as if to guard against any such treach- 
ery, ke[)t a Jiote of the precise form of the ceremony of 
homage and of its conditions. These, according to his 
sense of them, were very cmph.atic : — 

‘‘ In the year of God 1278, on the d.ay of the Apostles 
Kl .Simeon and St Jude, at Westminster, Alc.vander, King 
of .Scots, did homage to Edward, King of England, in 
these words : ‘ I become your man for the lands which I 
hold of you in the kingdom of England, for which I owe 
you Immage, saving my kitigdom.' 'i'hen said the Bishop 
of Norwich, ‘And saving to the King of Engl.and, if he 
right have, to your homage for your kingdom to whom 
the king immediately answered, s.aying aloud, ‘ To homage 
for my kingdom of Scotland no one has any right but God 
alone, nor do I hold it of any, but of God.’”^ 

While such weapons of contest were preparing in the 
recc.'-ses of cloisters and record-houses, troubles more 
paljiable and public were .at h.and. 

In 1283 came the news that the king’s daughter, Mar- 
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■■■^aret, Queen of Nonvay, had died, leaving a newly-born 
daughter. Within a few months the king’s son, Alexander, 
married to Margaret, daughter of the Earl of Flanders, 
died also. 

Here at once the country was in a sea of difficulties. 
We have seen that in England, rather more than a cen- 
tury earlier, the law of succession had not become so exact 
as to fix whether an heiress should succeed to the crown 
or should be absolutely excluded. Such a question was a 
like novel criterion of the rule of succession in Scotland. 
Had there been so near a relation as an uncle — a brother 
of the late king — to rest upon, there is little doubt that he 
would have succeeded Alexander. It was known that 
there were several expectants of the succession, but they 
were all distant collaterals. What was far more serious, 
however, they were all Norman barons, with possessions 
in England as well as Scotland. There was no doubt, 
although Norman names are then so conspicuous in great 
state transactions in Scotland, that there was a strong 
middle class, backed by a peasant and burgher class, who 
disliked the Norman intruders, and felt a horror of any 
subjection to a Norman government such as England had 
now been suffering under for two hundred years. To them 
it appeared that Scotsmen were drifting towards such a fate, 
with nothing at present existing but the frail child away in 
Norway to protect them. Whether it should be the Eng- 
lish king himself, or one of those Norman magnates sur- 
rounding his throne, that was to rule, would make little 
matter; it would still be Norman rule. 

Impelled by such a prospect, there was a determination 
at once to render the succession of the child as secure as 
it could be made. The Estates met at Scone so quickly 
after the news of the prince’s death, that their resolution 
was made contingent on a posthumous child being born 
by his widow. Saving such an event as the king having 
children, it was resolved that the crown should go to the 
Princess of Norway. 

Soon afterwards, in 1285, the king married Joleta, the 
daughter of the Count of Dreux. It happened that within 
a few months afterwards, the 12th of March 1286, he' 
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chose lo ride in the dark along the coast of Fife opposite 
to Edinburgh. Near the present burgh of Kinghorn he 
had to pass over a rugged promontor)' of basaltic trap. 
He was pitched from his horse over one of these rocks 
and killed Such was the final calamity, opening one of 
the most gloomy chapters in the history of nations. 

' Within a month the Estates had met at Scone and ap- 
pointed a regency to govern the kingdom in the absence 
of its queen. The formation of this body kept up the 
peculiarity that the country was divided into two com- 
munities by the Forth. Three guardians were appointed 
for the southern district, the old Roman province, and 
three for the northern, the Scotland that a century earlier 
had been bounded by the Forth as the Scots water. Each 
set consisted of a bishop and two barons. Of the north- 
ern guardians the Earl of Fife was murdered and the Earl 
of lluchan died, so that as ruler of that district there re- 
mained the bishop onl}', Fraser of St Andrews. 

Tiicre was now mucli stir among the collaterals. The 
nearest male relation of Ale.xander was Robert Bruce, the 
grandson of Earl David. It has been seen that, more 
than forty years, before, Ale.vandcr 11. had arranged that 
if he died childless Bruce should succeed to the crown. 
He was then the only male representative of William the 
Lion’s brother, Earl David j but there Avere now other male 
descendants, and even in the imperfectly-fonned genealo- 
gical notions of the day that altered materially the power 
of his claims. Still he was in a position to indulge in high 
hopes, and showed a disposition to realise them if he 
could. He .assembled his retainers and took an attitude 
of such decided menace that in the subsequent competi- 
tion for the crown he was charged with rebellion against 
his queen by marching .against her fortresses with b.anner 
displayed, and especially by assailing and seizing her 
c.asile of IDumfries.^ 


In Ibliol’s plc.idiiig of his cause Iwforc Kinp Edw.ird, of 'vvliich 
hrre;if!fr, ii is 5cs forth that Itnicc and his son, the liarl of Garrick, 
.’tUr.ckt-'l the cnstlcof Dumfries with banner displ.iyed, .^^d dtovc out 
th.e parriisfa, 'llie record is imperfect, bat it charges him with taking 



^6 


ALEXANDER HI. 


Looking back upon this crisis through the light of events 
happening a few years aftenvards, we find a very notice- 
able blank, though the Estates and others concerned in 
Scotland were probably unconscious of it. Here again 
the succession to the crown of Scotland opened to a minor; 
and if the King of England had been, as soon aftenvards 
he said he was, the Lord Paramount of Scotland as a fiet 
of the English crown, k was not only his right, but his 
feudal dut)', to take on himself the management of the 
affairs of the fief. Further, it evidently should have been 
a serious matter for his consideration whether it was to be 
admitted that Scotland was so exceptional among sove- 
reign fiefs as to be descendible to an heir-female. The 
lord superior had great interests at stake, and evety'thing to 
say in such a matter. A superior with an heiress-vassal to 

common in old records, .ind provocative of curiosity. In a document 
in the charlwlarj’ of Dunfermline, a certain act of feudal investiture is 
referred to, and its date is identified by the day on which St Margaret’s 
remains were removed to the high altar of Dunfermline (see vol. i. 
ji. 381). To mark the event of rcmov.al, it is said to h.ive been made 
in the presence of King Ale.vandcr III., seven bishops, and seven 
carls of Scotland— “septemcpiscoporum ct septem comitum Scotice” 
(Register of Dunfermline, 235). In one of the chronicles, an attack 
on Carlisle by the Scots in 1296, to be aftenvards mentioned, is said 
to have been made under the leadership of seven earls whose earl- 
doms .arc given — Buchan, Monteith, Stratheam, Lennox, Athole, 
Mar, and Badcnoch. " Quo tempore septem comites Scotia:, vide- 
licet dc Bowan, dc Moneteth, dc Stradehernc, de Lewenes, de Ros, 
do Athel, dc ^Iar, ac Johannes filius Joh.annis Comyn de Badenan, 
collccto c.\crcitu.” — St Alban’s Chronicles, Rishanger, 156. Seven 
carls of Scotland were said to have been slain at the tattle of Neville’s 
Cross. Mr E. W. Robertson, in his Scotland under the Early Kings, 
has commented in his usu.al impartial spirit on Palgrave’s discovery, 
and notices the old reference in the tract De Situ Albania: to the tra- 
dition about the seven provinces of Pictland (ii. 504). The mystery 
will probably be solved some day, and found to be very simple. 
Other parts of the world have been vc.xed by this “mystic number 
seven,’’ as it is termed. The Saxon kingdoms were still called a 
Heptarchy when it is certain that seven was not their number. But 
everything in Britain must yield to the scale on which the mystic 
figure worked in Ireland, We are told how “ the fact that Aengus 
w.as able to enumerate 141 places in Ireland where there were or had 
been contemporary bishops, seems to indicate the existence of 
an institution founded upon the mystical sez/iu of the Apocalypse.” — 
Todd’s St Patrick, 35. 
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dispose of, had gained a prize in the feudal lotterj^ which 
no ordinary man would neglect. A monarch who after- 
wards, as we shall see, was so punctilious in giving due 
weight to all rules of law and personal rights, might have 
been expected to look to all these things. It was not his 
policy, however, at that point of time, to proclaim himself 
the Lord Superior of Scotland, and none of the diplomatic 
documents to which he was a party give a hint of such a 
claim, though afterwards his scribes were careful to make 
frequent repetition of his title of Lord Superior in all docu- 
ments which concerned Scotland. His designs were of a 
kind which required accomplices to complete them, and 
he waited until events gave him accomplices. 

His first policy, however, rested on conditions fundamen- 
tally different from those with which he ultimately had to 
deal. He had then a secret intention divulged no further 
than was absolutely necessary for accomplishing the first 
steps towards it. He had, in fact; obtained a dispensation 
from the Pope to enable his son Edward to marry the 
infant Queen of Scots — they were cousins-german, and so 
TOthin the prohibited degrees by the canon law. 

‘ So stood matters when King Eric sent to England 
certain commissioners or ambassadors. What urged him 
immediately to this step, or what he expected to gain by 
it, it is not easy to see, but it became the function of these 
representatives to look after the interests of the young 
queen. Edward asked the Scots regency to send com- 
missioners to meet them. Four were appointed — the 
Bishops of St Andrews and Glasgow, with Bruce and 
Comyn. They had powers to treat, which excluded all 
acts prejudicial to the nationality and public interest 
of Scotland. Commissioners rvere appointed by King 
Edward, and the three commissions met at Salisbury. It 
was a, vague conference. If the great secret of the designed 
marriage with the Prince of England was known to those 
present, no discussion on it appeared in their proceedings. 
It was promised for Nonvay either to send the young queen 
to Scotland, or to send her to England free of matrimonial 
^'’^gageroents. For England something was said about the 
necessity for establishing good order in Scotland, and that 
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being accomplished, the young queen, if in English hands, 
should be transferred free to, Scotland; but there was a 
condition of some significance, that security should be 
given that she would not be bestowed in marriage except 
by Edward’s advice, and with the consent of King Eric, 
her father. The Scots promised the establishment of good 
order, and offered to remove any of the guardians who 
might be obnoxious to King Eric. ^ 

It seems to have been immediately after this meeting 
that the Scots heard of Edward’s intention about the 
marriage, and it was discussed at a meeting of the Estates. 
Edward was besought by them to tell if this were true, in 
a shape which showed that they caught eagerly at the 
proposal ; and Avith like eagerness they urged King Eric 
to send over their young queen. Edward must have 
admitted his project, for we find him assuring the Scots 
that he could use influence to make Eric send over the 
child, and he was urged to use that influence, since it 
appeared that her father was reluctant to part with her. 
It is clear that, whether wisely or not, the Estates thought 
that the chances for Scotland were better in a marriage of 
their queen with the King of England that might be, than 
in leaving the throne to encounter the dangers then in 
prospect. 

Meanwhile they did their best for the protection of the 
country by a solemn treaty. It was accepted by the clergy, 
nobility, and whole community of Scotland, assembled at 
Brigham, near Benvick, on the i8th of July 1290. ft 
provided that the rights, laws, and liberties of Scotland 
should continue entire and unviolated; the kingdom of 
Scotland was to remain separate from England, divided by 
its proper marches ; no crown vassal should be bound to 
go beyond the boundaries of Scotland to do homage to a 
sovereign residing within England, but when necessary a 
commissioner should be appointed to receive the homage 
within Scotland ; no native of Scotland was to answer 
beyond the marches in a civil cause, or for a crime com- 
mitted by him in Scotland ; no parliament was to be held 
outside the boundaries of Scotland to discuss matters re- 
specting the kingdom ; and lastly, among matters dealing 
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more with mere detail, one touched an important point. 
Care was taken that, there should be an entirely national 
Great Seal, always to be held by a native of Scotland. 
There were stipulations of a general tenor, reserving all 
rights existing in the King of England or others as to the 
marches or elsewhere, and some have thought that these 
conditions virtually, neutralised the whole. They would 
liave gone for nothing, however, in any interpretation of 
the treaty, and its specific conditions were as strong a 
protection to the nationality of Scotland as parchment 
could create. King Edward himself afterwards certified 
in the strongest way its efficiency as a treaty, by requiring 
that Baliol, on obtaining the crown of Scotland at his 
hands, should cancel the treaty of Brigham. 

King Edward’s first act after the acceptance of the treaty 
must have startled the Estates. He sent Anthony Beck, 
the warlike Bishop of Durham, to act, in concert with the 
guardians of Scotland, and with the advice of the Estates, 
as lieutenant for Queen Margaret and her husband, — and 
this in order that he might be able to keep the oath he had 
taken to maintain the laws of Scotland. He next demand- 
ed the possession of royal strongholds in Scotland, on 
account of some suspicious rumours that had reached him. 
It is open to any one to maintain, and but for Edward’s 
subsequent career it might have been plausibly maintained, 
that he was here influenced by a determination to protect 
the kingdom against the pretenders to the throne. 

There was at that time v/ritten to King Edward a letter 
by the Bishop of St Andrews, which became memorable, 
and has to be referred to further on. The letter expressed 
gratitude for a message brought from King Edward, whence 
it is to be inferred that the king took graciously the refusal 
to give up the castles. The satisfaction from this petty 
success was, however, clouded by the rumour of an event 
likely to overwhelm this practical difficulty, and all others 
of its kind, in far more momentous issues. The rumour 
was confirmed, and it became known that the young queen 
— the Maid of Norway, as she was called — had died at 
Orkney, on her way to Scotland. 

VOL. II. B 
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CHAPTEIR- X\n, 

PROGRESS OF THE NATION TO THE WAR OF 
INDEPENDENCE. 


TOPOGT;.\rin' — souxda’rtes op the cototkt — the teotwces — 

C-ATITAE TOTTHS — MTS'OE TEREITOETAE EtaSTOXS — SHEETFTS — 
TH.AXES — 'MAAEKOES — EEOGEESS OE EEtTDAETSM — OrOEE EA'R'S 
FOXrKH TH OEEEATIOH AAHEH EETTDAE7SEI EEGAH— THE TICnTIOHS 
COEES OF OTA5 E.A'K'S — THE EEGTAFt 1.IAJESTATEK — CSTTTCAE EITEE- 
ATCEE AFOTT IT AEE OTHEE EAEIT EAAVS— ACTCAE T’ESTIGES OF 
THE OEB EAAVS— EOCAE COOES, EOTHTA^, G.AEEOTTAY, ETC. — 
FECCXIAEY MEECTS FOE OFFEXCES— KOYEA’ A'AEEE OF THE CITISEX 
— COMPAEISOK YTTH THE SFIEIT OF THE EOMAX jEElSFEtTEEXCE 
— ^IXFETjEXCE of the SPIEIT OF XETGHB0TTEE1XESS AXD COmrOX 
EESFOXSTFIETTY — STTETT OF FATTSXESS .AXD HXn.T.AXTTr— SPSCH.rEXS 
OF AXCrEXT E.AErS— OEOEAES— E.ATTLE— E7SE AXT) TSFLTTEXCE OF 
MUXICIFAEITIES— FEOTECTIOX TO ETBEETT— XO FEAGX.A CHAFTA, OE 
a?,AETEES OF THE FOEEST — SUCK FEOTECm'E C0XCESS70XS XOT 
EEQXnEE'D. 

We liave -no-Y readied a, critical period — ^it 'miglit be 
called thj: critical period — of otiT Iristoiy, For some time 
to come eveiT j-ear has its oato troiihle in dan^ger and 
contest; and rdien these years of tronhle are OTer, the 
connnnnily emerging from them is difterent in many 
essential elements from the commnnity upon rdiom they 
opened. The opportuniw, therefore, seems suitable 
for casting a glance at the condirion, so far as me can 
mabe it ont, in mhich this period of dimcully fonnd the 
countr^A 

Tlie history* of the contests in the onfijing districts has 
shornn the difficulties mhich the anthority of the King ol 
Scots had in extending to certain territories in die north 
and the mest, mhich, in the end, came nnder his rule, 2 
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have seen how the term Scots was first applicable only to 
natives of Ireland; how it crossed the Channel, and in- 
cluded the descendants of those Irish who had settled in 
Arg}de ; and how, at last, the monarch ruling from the 
Tweed and the Solway northward was named the “ King 
of the Scots." Still that was a colloquial expression, such 
as we use ivhen we design the United Kingdom of Great 
Britain and Ireland by the word Britain, or England. The 
King of the Scots, when he issued his charters as a notifi- 
cation to all classes among whom he held rule, called 
them Francs and Angles, Scots and Galwegians. The 
Francs 'were the Norman settlers, and had become so 
numerous as to be a great element in the population. 
The Angles w’ere the refugee families w'ho had fled from 
Norman tyranny in England, and perhaps the whole 
population of the Lothians was so called. The term 
Scotia or Scotland at this time meant the country north of 
the'’ Forth. This river, wuth its Firth, was called “ the 
Scots Water,’’ and Lothian and Galloway rvere as yet 
countries only united with Scotland under the same 
crown. Thus, among the earliest of the public laws — 

• those attributed to ’IVilliam the Lion— there is a regulation 
by which an inhabitant of Scotland, making a seizure or 
distraint beyond — that is, south of— the Forth, must bring 
it under the notice of the sheriff of Stirling — spoken of 
sometimes as a town on the border of Scotland — and 
convey, it to Haddington, where it may be redeemed.^ 

By the same old law, certain places are appointed in 
Scotia to which all legal wuits should be returned, and 
these may be counted, so far as a declaration or regula- 
tion could make them, the local Capitals of their respec- 
tive districts. They were — for Go\me, at Scone ; for the 
Stormonth, at Cluny ; and for Strathearn, at Kyntinloch, 
now identified with the village of Kintillo on the river Earn, 
three miles from its junction with the Tay.^ All these 


1 “Nemo de Scocia debet accipere namum ultra aquam de Forth 
nisiprius ostenditur vicecomiti de Strivclin.” — Assisa: Regis Willelmi, 
xxvii. 

^ Kyntinloch was supposed to have stood where Perth now is. The 
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i):ir f(ir:'. !!y cattr-j' iniir:’.!. 'lii!'. MUe."c i'. ir.tcrr ■.ir.i* nr; 1 {—cnlinr, 
nn stiil bfnrirr;; rr’.nth^ of <>1 ! iinii.-'ttnr’.cc. Ir.-.trn'.J I'f ti-.e I'.o.rni S~v'!'' 
inidlnn'l viUnyc, v.i’.h it ’. rof-SiA C'lttnt^c;, r.’.-.tc I o: t!'.n!chc>.i, it n 
slior! ftrect of ii'iv.'.i:'., con^;ilc:‘nb!c in 5:;c, ttniternllv iv.’h tniK‘t!-ofT 
;‘.iriir!’.; or 'btiibbcric-r. U i^ very like the oUf r.'.ibv.rb'. of vilin-; thnt 
>.;reu’ n few ycnis after the tittionof the cruv.;;, %\l;cri th.C fear of irtva- 
^!o;^ front Ihty.Innd no longer kept tlie aine.ent citirert^ within tire 
wnlU. It is r.o often f.ccn as to become almost a law, ib.nt when no 
'.■erioti-; (listurbinj: element breaks in, the several bttiltHnj’s of a cles'.cr 
are rencwcsl frotn time to time on the old ftrotind-plnn. Hence it is 
likely that the present houses of Kintillo, thou>;h prolvtbly none of 
tliein is alxtve tsvo centnries old, carry down to us the asjsect of a 
place of ancient importance. 

' Assivv Kepis \Villclmi, xiv. 
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the Stone of Destiny was kept and there was a favourite 
royal residence, bade fair to become the centre of govern- 
ment; but in wealth and ' importance it was exceeded by 
Berwick. Dunfermline was a favourite royal residence; 
and we find the king issuing his writs from Edinburgh 
and Roxburgh, and successively from various other places 
in which he sojourned for the time. 

We shall have to deal farther on with the burghal com- 
munities, and the influence of their trade and special 
privileges in creating towns. We have seen something of 
the local divisions into dioceses and parishes, created by 
the progress of ecclesiastical organisation. There was 
another great local division, for pfirely civil purposes, into 
Counties, Shires, or Sheriffdoms. In England, the distinct 
partition between the several Anglo-Saxon kingdoms drew 
several strong lines of demarcation, which served as 
boundaries to counties. In Scotland, the counties, as they 
exist, became gradually marked off or articulated, through 
that aggregating force in the growth of feudal crowns 
already alluded to, which took shape in converting inde- 
pendent local potentates into representatives of the crown, 
or in setting down such representatives to exercise a joint 
authority with them. This was met by a counter-force 
equally feudal in its nature, by which the office of repre- 
. sentative of the crown had a perpetual tendency to become 
hereditary, and so all but independent of central authority. 
The contest of these two forces makes great confusion in 
the early growth of sheriffdoms, which becomes mixed 
up -with that of the feudal nobility. We have Thanes, 
Earls, and Counts — all terms in some measure synonymous 
with Sheriff, and all on occasion nominated by the cro\vn ; 
yet afterwards comes, as a new missionary to give effect 
to the royal authority, this same Sheriff or Shirergraff. 

There came, however, to be' this much of distinction 
between the sheriff and the other local dignitaries, that 
the sheriff, whether hereditary or not, was nominally the 
servant of the sovereign, and that all his official acts as 
sheriff were, or ought to be, for the benefit of the crown 
and the furtherance of government business. Further, 
while the territories over which the other local dignitaries 
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exercised siithoriir depended on the extent of their own 
feudal rights of propertr or snperiority. the sheiin’s antho- 
ritT came to he deiennined hj a nxed axbitiaiy limit — ^the 
boundaries of the Shire or Conni3'. 

But even 'to this, as a general mle. there were excep- 
tions: for special rights of sheriSSom over detached 
pieces of territoir were conferred on families of powerful 
local influence. Others held Baronies, which conferred 
the right of holding courts of justice, with certain limited 
powers : or Regalities, which conveyed a like right with 
much higher powers. Taking in at a general glance the 
writs in which such judicial powers are dispersed among 
the leading families all over the country, a natural hrst 
impression is that the crown had profiisd}* alienated to 
subjects the power and responsibility of administering 
justice. But in reality the process was ruled b}* another * 
of the specialities of the growth of the feudal monarchy 
already referred to. Tne sovereign could not well help 
doing as he did. and the act conveying the power virtuall)' 
restrained it within certain limits. The central power of 
the government was not yet strong enough to supersede 
that of the local magnate, and the crown conceding cer- 
tain powers, which these consented to receive in full of all 
demands, was a virtual compromise. 

It is scarcely more than putting in another form this 
estimate of the limited power of the crown to say, that 
there was not suScient central machiner}* to transact the 
judicial business of the nation. The Chancellor does not 
appear to have yet become a judge. We hear of the 
Justiciars or Chief Justices — one, at least for the territory 
north of the Forth, another for Ixjthian. The king sitting 
in the sort of supreme council, which we shall presently 
have to look at, did justice, but in great questions onl}*. 
Among the fiagments of King Da^•id■s ordinances, one 
prohToits an}- of the li^es &om bringing his plea before 
the king himself, unless he has first brought it before his 
lord, or the sherim or bailies having jurisdiction in the 
place : unless it be one of the great pleas of the crown.^ 


^ Assss R^is DiTidis, c. au ; A. P. L ro. 
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Hence t>ut of necessary conditions arose what appeared 
to be a profuse and reckless distribution of local powers. 
Their utmost stretch Avas expressed when it Avas said that 
a hereditary jurisdiction extended to “ pit and galloAvs.” 
The one term probably expressed distinctly enough the 
cliaracter of the prison kept by the feudal lord, the other 
needs no explanation. In after-times, as the poAA^er of 
the croAA’n enlarged, the tendency of the central govern- 
ment Avas to treat these seignorial pOAvers as abuses, and 
to check or neutralise them AA'hen tliey could not be eradi- 
cated ; but they had groAvn AA'ith the poAver of the crOAA'n 
itself, and became nearly as tough and indestructible. 

Such seignorial rights Avere in many instances confeired 
on churchmen, as attached to bishoprics and to abbeys, 
or other monastic houses for the government of the 
domains attached to them ; and here a balance AA^as per- 
haps in some measure established against the pressure of 
tlie hereditary jurisdictions, the influence of Avhich Avas 
met in another direction by tliat of the burghal com- 
munities. 

The present is not a proper place for an elucidation of 
the minute particulars of this intricate articulation of 
pOAvers and dignities, even if there AA'ere the means of 
accomplishing that task wdth precision. It must suffice 
to mention another and peculiar element AA'hich remained 
for some time after this period among the seignorial in- 
stitutions of Scotland, that of Thanage. This is a Avell- 
knoAvn old Saxon institution, but better knoAvn than loved 
by all readers of Saxon history, from the intricacy and 
confusion besetting all attempts to define its nature. It 
AA'as SAvept aAA'ay before the strict Norman feudality of the 
Conquest, but it subsisted long aftenvards in Scotland j 
and as the Scots thane Avas the contemporary of thor- 
oughly feudal institutions, his nature and functions came 
to differ from those of the extinct Saxon institution, and 
thus added a neAv difficulty to the task of any one Avho 
might attempt to explain the dignities, poAvers, and duties 
^ thane.” The institution AA'as special to the north- 
ern districts. We have seen hoAV, in the north, a Maar- 
mor appears to have struggled Avith the King of Scots for 
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an independent authority. In these districts there are 
found, as history dawns on them, chiefs of lower grade 
having the title of Toshachs. The Maarmor and these 
seem in some way, through the pressure of the cro^vn, to 
have resolved themselves into an Earl of Ross, and cer- 
tain thanes whose authority and rank were inferior to his. 
The earl, of course, had his title from the cro^vn, and the 
thanes also were crown dignitaries — nay, it has been 
thought that, like the sheriffs, they were servants of the 
crown appointed to see after the feudal taxes and other 
crown interests in their respective districts. But suppos- 
ing all this to be fully established, there is a mystery about 
these Scots thanedoms uncleared. The title being an 
innovation supplanting that of older local authorities, it is 
naturally supposed to have come from England with other 
southern usages when Queen Margaret and her followers 
flocked to the court of King Malcolm. Yet it is not in 
the southern districts frequented by these strangers, but 
far to the north and beyond the Grampians, that the in- 
stitution is found in its vigour ; and it is hardly a satis- 
factory reason for this to say that the strangers who 
flocked into Scotland were partly Norman and partly 
Saxon, and that the Norman institutions naturally estab- 
lished themselves in the south, and the Saxon in the 
north.^ 


“ Rarely met with in the south, thanedoms are found mostly in 
Angus and hleams and the northern shires down to the Moray Firth. 
We must not expect to find tliem in the fertile plains of the Lowlands, 
which were speedily and entirely occupied by the southern settlers, 
become feudal Barons ; nor yet in the inner fastnesses of the moun- 
tains, where the Celtic institutions, unmodified, excluded the Saxon 
title or office. But along the borders that separated the races, along 
the southern foot of the Grampian hills, tlirough the braes of Angus 
and Mearns, in the hilly skirts of Aberdeen and Banff, where the 
sovereign had established his dominion, imperfectly it may be, but 
had not driven out the native people, we find numerous thanes and 
lands held in thanage. In the narrow country between Findhom and 
the Naim we have four, some of them of very limited extent, — Dyke, 
Brodie, Moyness, and Cawdor. Archibald Earl of Douglas granted 
to his brother-german James of Douglas, the barony of Petyn, the 
third of Douf hous and Awasschir, and all the lands lying within the 
Thaynedomeis in the lordship of Kylmalaman (Kilmalemak) in the 



EARLY LAWS, 1000-1290. 


57 


Enough has been said, perhaps, to prepare us for view- 
ing the Scotland of the latter part of the thirteenth cen- 
tuiy as a thoroughly feudal state ; at all events, through 
all its authorised channels of announcement committed to 
the records, and so brought down to our present notice, 
the whole constitution was feudal. Customs antagonistic 
to feudality no doubt prevailed in the districts of the 
north, and in those chiefly inhabited by Celts. These 
customs were so tenacious as to have been troublesome 
within the memory of persons still living. But they had 
no place in acknowledged law or record ; and if tliey 
showed themselves in action, and so disturbed the feudal 
harmony of the predominant system, history took no 
further notice of such collisions than to drop some judi- 
cious remarks about the suppression of insurrection and 
turbulence, and the firm assertion of the powers of the 
law. 

Of the feudal system thus prevalent we can expect no 
account in any edict or code by which it was adopted. 
It had its commencement not in precept but in practice, 
and grew by degrees. The very supposition of its having 
been promulgated by any supreme power is illogical, 
since it created in its own growth the whole power of the 
state, from the king downwards. It would be interesting, 
if it were possible, to examine how it gradually superseded 
old forms of administration, whether Celtic or Norse ; 
but though we might follow the advance of feudalism 
over the country with some approach to accuracy, what it 
displaced has left but faint and indistinct traces. In what 
may be called the Public Institutions we have scarcely a 
trace of anything Celtic. It is usually supposed that the 
reign of Malcolm’ and Margaret was the turning-point at 
which the court which had been Celtic became a Saxon 


sheriffdom of Elgin ; confirmed by crorvn charter of James I. a. r. 
21-1426. We meet with at least fifty thancdoms named in Scotch 
charters.”— Innes’s Sketches, 397, 398. 

Here, and in Mr E. W. Robertson’s Scotland under the Early 
Kings, App. N, will be found all the available learning on this 
troublesome point 
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from the English book than to find one in Scotland, This 
theory was almost the reverse of compensation for the 
tradition of a purely national code which it displaced. 
Tliere are critical reasons against it, too; and it is plain 
that the Rcgiam was put together by some unknown per- 
son soon after the War of Independence. The recollec- 
tions of a long period of national popularity are now all 
that belong to this celebrated code, unless we may grant 
that the readiness with which it was received at an early 
day as the e.xposition of the original laws of Scotland, con- 
curs with other evidence to show that it was not until after 
the War of Independence that the laws and institutions of 
Scotland took a direction of their o\vn, w'hich separated 
them by material fundamental differences from those of 
England.^ 

^ Everything critical and documentary for the study of the ques- 
tions about the Regiam will be found in the first volume of the Scots 
Acts, edited by Professor Innes. There is some ingenious critical 
discussion, pointing to the very manuscript of Glanville which the 
Scots compiler may have used, resting on the following explanation 
as to a manuscript containing very early versions of the vestiges of old 
Scots laws, which was given to this country by the Canton of Berne : 

‘ ‘ The Berne Manuscript, which seems to have been in the hands 
of a person of consequence in the south of Scotland in the year 1306, 
contains a fine copy of Glanville’s treatise, which in many of its read- 
ings varies slightly from the common manuscripts, and in some of 
these variations singularly coincides with the text of the Regiam.” — 
Prefaee, 42. More effectual service is, however, done in this eriti- 
cal inquiry, and the whole question is in fact brought to a point by 
the printing of the parallel passages in the two works at length. The 
name of the Regiam Majestatem is taken from the words with whieh 
the eolleetion begins, “ Regiam majestatem non solum armis contra 
rebelles in regnumque insurgentes oportet esse decoratum, set etiam 
legibus,” &c. In the same strain the Tractatus de Legibus et Con- 
suetudinibus Regni Anglim begins, “Regiam potestatem non solum 
armis contra rebelles et gentes sibi regnoque insurgentes, oportet esse 
decoratum, sed et legibus,” &c. It may seem odd, that since the 
copyist changed the arrangement of the parts, as if to obviate recog- 
nition, he should have thus left so palpable a mark of plagiarism on 
the very face of his handiwork. But in fact this rhetorical flourish 
was the original property of neither of them. It is in each case an 
inflation of the celebrated exordium of Justinian’s Institute, anticipat- 
ing the sentiment, that “ Peace hath her victories not less renowned 
than war” (Imperatoriam majestatem non solum armis decoratam, 
&c.) After supporting the echo of the proemium in a creditable 
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While there can be no doubt that the bulk of the Regiam 
is a mere adaptation of the English treatise, there are some 
other morsels incorporated in it which, by careful criticism, 
have been identified with laws that had existence, it is 
impossible to say how long, in local usage. There are 
external traces of such consuetudinar}’^ laws limited to dis- 
tricts where they may have gronm before the King of the 
Scots had any concern with them. He obliged himself to 
respect the special customs of the Lothians — probably 
more thoroughly Anglo-Saxon in their character than any 
of the other provincial codes. The special laws of Gallo- 
way long remained as exceptional privileges.^ There was 
a condition that a native of that country, taking the bene- 
fit of the ordinary laws of the realm, ^Vas not also to plead 
his special privileges as a Galwegian. Among the frag- 
ments of the laws of King David is one enjoining that 
when the brethren of l\Ielrose are on the track of the dis- 


pnrody to its end, Glanvillc and tlie Justinian Institute suddenly part 
company. Thenceforward they e.xemplify efiectu.ally the absolute 
contrast of the systems of the civilians and the English common law- 
yers. The Institute, .as conveying the spirit of tlie Roman law, pro-* 
fosses to examine the whole field which that law, ns the haw of the 
civilised world, occupies, and to divide and subdivide its matter by 
strict analysis. Tlie English Chief Justice gels at once into practice ; 
he goes over the various fonns of procedure for the enforcement of 
the common law as if he were the officer who had to give effect to the 
decisions of the courts ; .and if he cxpl.ains the matter of tlie haw itself, 
it is by way of note on the machinery for putting it in execution. To 
carr)- out its philosophical division, the Institute is divided into four 
books : the first treating of persons in their relation to the law ; the 
second, of things as they may become the objects of legal conditions ; 
the third, of the mixed rclations of persons and things through succes- 
sion, contracts, and the like ; and the fourth treating of legal remedies 
for the enforcement of rights b}- effective jiroccss, Glanvilie’s treatise, 
rvliich in reality is restricted to this hast division, professes no arrange- 
incnt, but is distributed over thirteen books, according to a division 
little more than arbitrarj’ and for convenience of length. It is curi- 
ous, however, to observe that the compiler of the Scots Regiam 
divides the matter into four Ixioks; and although he docs not aim at 
any philosophically exhaustive division, it may be inferred that he was 
aerjuainted with the Institute, and .adopted its four books as a canoni- 
cal division for any code of laws. 

* “ Oaluwdia qux leges suos halrel spcclales.” — St Regis Alex, IL, 
xiv., anno 124.5, 
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covcry of robbery, then the lord of the soil shall help 
rather than hinder them. The possessions of the rich 
abbey had no doubt many_ temptations, and especially to 
men peculiarly inaccessible to the usual administrators of 
the law.^ 

In some of the oldest records of actually adopted laws 
— those of King David’s reign, for instance — there are 
references to previous laws or institutions, which are 
spoken of as if they were venerable customs known to 
every one. When a man is challenged for theft, and can 
find no one to be “ broch ” or bail for him, he is to be 
taken into custody, to be dealt with according to law and 
custom." In another law, putting a poor and helpless 
person who is pillaged under the special protection of the 
sovereign, the sufferer is to make oath of the injuries done 
to him on the holy altar, as the practice is in Scotland.® 

In the Regiam there are some fragments of a mysteri- 
ous old code, called the Laws of the Brets and Scots. In 
the ordinance of King Edward already referred to these 
are denounced ; and it is one of the reasons, and a suffi- 
ciently conclusive one alone, for holding his commission- 
ers not to be the authors of the Regiam, that these de- 
nounced laws make their appearance there. In Edward’s 
ordinance, the laws of King David, and the amendments 
of later kings, are to be the foundation of the new code, 
whence it is to be inferred that these were in harmony 
with the English laws, as indeed we otherwise know that 
they were ; but the customs of the Brets and Scots were 
specially excluded from the materials out of which the 
new code was to be digested. Thus, in fact, the laws 
older than the period of Norman or English influence are 
denounced, while the more recent laws, stimulated by 
English influence, are recommended for preservation and 
improvement. 


^ Legum Dav. I. Vestigia (A. P,), 8 i. 

2 “ Qualis lex et consuetude est de liomine sine plagio.” — Ass. 
Reg. Dav., xvii. 

® “Super sanctum altare, eo modo quo mos est in Scotia.” — Ibid., 
XXX. In other sentences it is “contra assisam regni,” “secundum 
assisam terras,” &c. — See Pref. to Statutes, i. 3 a 
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A denunciator}* criticism of so practical a kind naturally 
excites our curiosity nl>out the tenor of these venerable 
customs. If what we possess of the “Ix'yes inter brettos 
etScotos'’ be all that ever existed, that code must have 
had a limited ranye. Tiic only thiny de.ah with is the 
pecuniary retribution for slnuyhter or p*frsonal injury. 
\Vc have first l!ie “kro,” “rro," or “cron*' of each class 
in the social grade, 'bhe kro appe.ars to be an estimate 
of the .absolute v.alue of the person ; the tlxiny of hi*- r.ank 
in the pecuniar}* scale, to the ctTcct that the dam.ayc to be 
paid for any inju.ry intVu:te<l on a p'crsost in .any ottc of the 
grades, shall bear the S-arne jiroportion to the dnm.agc for 
the same injury inrlicted on a person of atu* other grade 
which the cro or total v.alue of the one b.ears to that t>f 
the other. 3'rom tlsis valuation table the kiity is not 
exempt. His v.ahte is estimated at .a thr.m‘'aiul ro*.'.s. or 
three tho'.rsnnd yolden “or.i*-.” iransl.tltd shilliny*;, be.ar- 
ing the inference that a co'.vw.-s then wortlt three of the*^ e. 
The cro of a king's .‘-on, or of .a Comes V.atl, Maar- 

mor, or by rviiatevcr other vemanil.ar n.aine known, uas 
seven times twenty cfv.v.s .and ten — the method of t.vpre.s. 
sing the round number of .a hundred and fifty, 'bhe cio 
of the son of a Come.s, or of a Thanus, was a hrrudred 
cows. From this *.vc see that the th.ane w;is inferior to the 


comes. I’.esidcs the son and nephew of a thane, wc have 
the Ogtiem, ,suj»j) 0 ‘-ed to express the rank held by the 
foirrth in descent from .a thane.^ 'I'his value, spccblly 
expressed in a rnix'ed medium, is forty-four cows, wiili 
twenty-one denarii, and two tians of a tknarius. 

ITc code prorced.s to ,a fc*.v details, not easily to be 
rendered with satisfactory* disiinctne.ss, for adjusting the 
proportions of the cro to be paid for certain injuries. 
That general chamclcn'stic of the documdut which made 
it offensive to Norman taste is that, according to a prac- 
tice very jwev.ilcnl in the old l.aw.s of the north, it rleaks 
with crimes of violence only as affairs for pecuniary settle- 
merit. No doubt .a code pronding no otlier remedy 
against crime would be considered very b.arbarou.s at the 


^ Robertson’s Scotland under the Eady Kings, i, ii, zOl, 
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nnsiiapeii germs in the prevalence of Compurgation, The 
accused is “ assoiled ” or cleansed if his neighbours stand 
by him and hold him to be innocent There is great 
practical influence given to the broch, pledge, or bail, 
by vhich one citizen becomes responsible for another. 
Throughout there is scope given to tire neighbour!}^ spirit 
— ^the influence vhich the opinion of a man’s fellovrs is to 
have upon his destiny, so that it shall not be entirety 
at the mercy of some great lord or royal officer, as in a 
purely despotic countI3^ 

In the lavs specify attributed to King David, the 
purgation comes nearer the shape of a jur}a In the very 
serious case in wliich the king pursues a man on a charge 
of felony, or for forfeiture of life or limb, he is protected 
or acquitted by the oath of tventy-four leal men abiding 
vithin the sheriffdom.^ 

If one charges another with reft or theft, and the accused 
asserts that the accuser did not possess the vherevithal 
which he maintains to have been tahen from him, he ma)' 
go to the countr3' or the neighbours on that fact, and if 
the decision be in his favour he is acquitted.- So also if 
one is claiming damage for the slaughter of a relation, or 
the burning of his house, the other may get the judgment 
of the faithful men of the court on the question whether 
the amount claimed is or is not excessive.^ A little later, 
in a statute of Alexander II., a person accused of theft or 
robbery may throw himself on the judgment of the neigh- 
bours.- In one of David’s laws, four lines long, there is 
an alternative given to one accused of theft : he maj- offer 
battle, or throw himself on the purgation of twelve faithful 
men,^ Ko one will stand up for the former of these alter- 
natives as a rational law worth}’ of Ibung into our own 


^ Assisa Regis Davidis, Hr" De feloaia Td de vita et membro.” 
The coaiunctioii is not logically expressed. The acquittal is, “Per 
sacraxaentuia xiginti quataor hominmn legalium.” 

- rnid,, vi.: *• Proportatio patriae rd visaetL” 

^ Ibid., tIL : “Per viros fidedignos cuiia.” 

^ Statuta Alexander II., tL: ** Proportatio Tisneti,” 

^ Assisa Daridis II. : “ Utrum relit duellnin vd pargadonein dno- 
cedm ndelinm horainam.” 
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birth could only challenge his fellow. To remove some 
inconveniences caused by these restraints, there was a 
remedy which enabled the man of higher rank to fight by 
deputy.^ This does not carry commendation on its face, 
yet it worked itself afterwards into an established organisa- 
tion of the English administration of justice. The peace- 
ful spirit of municipal life begins to show itself at this early 
period in the restraints on the ordeal of combat in the 
burghal code. To prohibit it altogether would have been 
too radical a measure, and might indeed have compromised 
the rank taken by the burgesses. It does not appear that 
the burgesses dwelling within any town were restrained 
from the combat with each other. If a rusticus, having 
a right of burgage wthin a town but not dwelling there, 
challenged a resident burgess, the burgess was not bound 
to fight ; but if he in his turn were the challenger, the non- 
resident burgess required to accept the combat. , When 
an upland man not connected with the burgh challenged 
a burgess, the burgess was not bound to fight, unless it 
were either on a plea of treason or a question of “ theme ’’ 
or thraldom. Any way the burgess must not fight with the 
upland man save outside the burgh.^ In the laws of the 
guild brotherhood of the great city of Berwick there are 
careful regulations for the suppression of strife. A blow 
■with the hand was punished with the fine of half a mark. 
Where blood was drawn the established fine was twenty 
solidi, and such damages as the brethren might award to 
the wounded man. It was made penal to carry a pointed 
knife \vithin the bounds of the guild.^ Another spirit in- 
fluenced the laws of the borders by which the brethren 
would have to settle with their neighbours of England. 
No testimony of witnesses was available to an Englishman 
in Scotland, and if his claim was disputed it could only be 
ti-ied by the body of man.^ 


1 Stat. Alex. II., viii. 

® Leges Burg., xi. and xii. — In the vernacular translation ; “The 
burges may nocht fecht upon na man that -wormys on the lande bit he 
ga first ututh the burgh.” 

® Statuta Gildae, 7 and 8. 

^ “ Per corpus hominis.” — Consuetudines Marchiarum. 
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Scattered throughout these rough old laws are occasional 
uncouth touches of compassion or fair play. Tlie gallows 
we find in use ; but in the very beginning of a set of laws 
attributed to King David is one which shows that the 
hangmen of the age were not expert. If the thief brought 
to the gallows escape with his life the first suspension, it 
is not to be repeated, and he shall thenceforth be quits 
with the law, and not liable to punishment for his past 
offence, while those who so blundered his hanging are 
liable to a heavy fine.^ This is in the true Anglo-Saxon 
spirit, which, donm even to this day, loves to give to the 
criminal as well as to the hunted fox, what is called “ law,” 
by encouraging any legal difficulty that may enable him to 
distance his pursuers. Where criminals were caught in 
the act — the thief “ backbearand,” or carrying his plunder 
on his back, the murderer “red-hand” — summary justice 
was administered ; everything was then clear, and there 
was no occasion for those vexing and perplexing arrange- 
ments about compurgators, or the vote of the neighbour- 
hood, which made the clumsy protection of the innocent. 

The animals at the present day peculiar to the farm were 
the staple element of movable wealth in these early daj'S, 
as we have seen by their use as a measure of value in re- 
tribution for offences. Among tire laws attributed to the 
reign of William the Lion is a very characteristic division 
' of the crime of stealing such stock, into a higher and a 
lower grade, lYhen the prey requires to be driven, it is 
of the higher ; when it can be carried off, the lower offence 
is committed. In the vernacular translation the law is 
called “ BjTthen-sack,” in reference to what one may 
carry as a burden j and declares that no man should be 
hanged save for what is equivalent to the value of two 
sheep, each worth sixteen pence. If one is arraigned for 
the theft of a calf or a ram, or as much as he may carry 
on his back, let him be tried at the court of the lord of 
the land, where he ought' to be beaten or have his ear cut 
off in the presence of two leal men,^ Many years have 


^ Assist Regis Davidis I, 

® Assist Regis Willelmi, xiii. : “ Debet verberari vel auriculam ab- 
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not passed since English lawyers might have found in this 
a rebuke on the statute which made it death to steal five 
shillings’ worth in a dwelling-house. 

The distinction established in the old Scots law explains 
itself at once ; it separates the masterful riever, who enters 
upon the land with a force and drives before him the cattle 
or sheep, from the paltry thief who takes what he can cany 
off. There is a converse to this, in laws for the special 
protection of the poor from such masterful depredators ; 
and this also is characteristic of the spirit of kindliness 
and fairness that, however clumsily it be adjusted, is found 
here and there in the remnants of our old laws. Thus 
there is one among the laws of David’s reign giving a spe- 
cial remedy to poor people and friendless, who complain 
that anything is stolen from them or reft by the strong 
hand. The authors of such laws have a notoriety for 
good intentions ill effected, since the original poverty and 
feebleness which they are designed to protect mil ever be 
in the suitor’s way, let the remedy be as simple as it may. 
Perhaps the remedy in David’s law was as good a one as 
could be devised. If the poor man oppressed had a re- 
spectable witness to swear to the truth of his charge, his 
plea became the king’s plea, with all the prerogative pri- 

scindi.” In the vernacular it is : “ The theyff aw to be weil dungyn 
or his er to be schom. And that to be done there sail be gottyn two 
lele men. Na man aw to be hingyt for les price than for twa scheip of 
the quhilkis ilk ane is worth xvid.” At a* later time comes a more 
detailed legislative measure for dealing with the being who is still the 
great difficulty with all penal legislators— the incorrigible thief. Pro- 
bably the man who drew the following Act believed that he had solved 
the difficulty : “ Giff ony be tane with the laff (loaf) of a halpenny in 
burgh, he aw throu the toun to be dungyn. And for a halpenny 
worth to iiii penys he aw to be mar fayrly dungj-n. And for a pair 
of schon of iiii penys he aw to be put on the cuk stull and efter that 
led to the hed of the toune and thar he sail forsuer the toune. And 
fra iiii penys till viu penys and a ferding he sail be put upon the 
cuk Stull and efter that led to the hed of the toune, and ther he at 
tuk hym aw to cut his eyr of. And fra viii penys and a ferding to 
xvi penys and a obolus he sal be set apone the cuk stull and efter 
that led to the hed of the toune, and ther he at tuk hym aw to cut 
his uther eyr of. And efter that, gif he be tane with viii penys and 
a ferding he that takis hym sail hing hym.”~rragmenta Vetusta, ii. 
t. 364. 
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vileges attaching to a ro3-al suit; and it miglit stimulate 
the proper officer to its prosecution, that the rich man 
Avho ^\•as proved to have committed masterful rief on the 
poor and friendless under the rot’al protection, had to for- 
feit to the king eight cows, in addition to the restoration 
of the poor man’s goodsd We have here the germ of the 
functions of a public or crown prosecutor in his protective 
capacity, and before his office was formed on the model of 
the despotic institutions of France. 

We shall perhaps best appreciate the new spirit of hu- 
manity and personal freedom which dawns through these 
primitive laws, by looking for tlieir equivalents in that 
great fountain of jurisprudence on which all civilised 
nations have drawn — the books of the Roman law, 'J’hese 
are the perfection of human workmanship for the accom- 
plishment of their ends. So comprehensive was the sur- 
vey of these jurists of the Empire, so acutely and ingeni- 
ously did they fill in all the details of their vast system, 
that they seemed to have jircdicted and provided for every 
case of dispute between man and man ; and the commun- 
ities of the modern world, when practical diflicultics arose 
from time to time, could always find their solution some- 
where in the Justinian collection, and were content with 
what they found. But the student of social science will 
look in vain in that mighty system for any light on the 
principles of punishment and reformation — for almost any 
efiective hint on penal law ; those branches of jurispru- 
dence which have tried the powers of the hardest workers 
and deepest thinkers of modem days. The Romans did 
not requite to extend their sagacity and subtlety to these 
matters. All the inextricable difiicultics of dealing with 
degradation and misery were cast into the great institution 
of Slaver}% The people of the degraded and dangerous 


^ Assisa Regis Davidis, xxx, : “ Si concedendo vcradler confirm- 
averit quod ab cis sine Icgc et jndicio per vim aliquid abstulit reddat 
quod abstulit, et regi octo vacc.as pro transgressionc emendet.” The 
preamble in the vernacular version is expressive: “It is ordanyt at 
al tjiai, the quhilkis ar destitut of the help of al men, quhar so ivir 
thai be wythin the kynrik, or besily aw to be, sal be undir the pro- 
teccioun of the lord the kyng.” 
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classes were made articles of property, and the state had 
no further concern with them, save to adjust the principle 
of their OAvnership, and the responsibility of each owner 
towards his neighbours for the acts of his slaves. 

The people of condition in early Scotland had their 
thieus, thralls, or serfs too ; but it may be said that, while 
the institutions of the Empire ever tended to the strength- 
ening and enlarging of the organisation of slavery, the ten- 
dency in Scotland was towards the absorption of the bonds- 
man into the free community. From the beginning, the 
laws giving a title to possession of the serf are indistinct, 
and they seem never to have approached the perfection of 
the best slavery laws, in converting the human being into 
a chattel without privileges. The nomenclature applicable 
to the class is indistinct; Thieus, Thralls, Bondmen, Serfs, 
Natives, Rustics, and Ceorls being employed without a 
meaning that can always be distinctly separable. Some of 
these classes could not act as compurgators or jurymen, 
but they could not be condemned without some trial by 
the country. The question whether a person was a bonds- 
man or not was one of the high pleas that must proceed 
on a brief from the crown. The lord was the protector of 
the serf as well as his master, and was bound to this obli- 
gation in a practical form, which fits curiously into a sys- 
tem of pledges and neighbourly support pervading tlicse 
old laws. If a serf were accused of an offence, and his 
lord refused to be Iiis broch — that is, to be bail for his 
appearance — then, if he were acquitted of the charge, 
he was no longer bound to his lord, but became a free 
man. 

The most significant, as it must have been the most effi- 
cient, of the emancipation laws was common to England and 
Scotland — that if a bondsman continued a year and day 
within a free burgh or municipality no lord could reclaim 
him. In Scotland the same appears to have been the effect 
of living for seven years peaceably on any man’s land — 
acquiring what would be called an industrial settlement.’ 


1 These specialties stand chiefly on the Rcgiam Majestatem (ii- S 
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classes were made articles of property, and the state had 
no further concern with them, save to adjust the principle 
of their oAvnership, and the responsibility of each owner 
tOAvards his neighbours for the acts of his slaves. 

The people of condition in early Scotland had their 
thieus, thralls, or serfs too ; but it may be said that, Avhile 
the institutions of the Empire ever tended to the strengtli- 
ening and enlarging of the organisation of slavery, the ten- 
dency in Scotland Avas tOAvards the absorption of the bonds- 
man into the free community. From the beginning, the 
laAvs giving a title to possession of the serf are indistinct, 
and they seem never to have approached the perfection of 
the best slavery laAvs, in converting the human being into 
a chattel Avithout privileges. The nomenclature applicable 
to the class is indistinct ; Thieus, Thralls, Bondmen, Serfs, 
Natives, Rustics, and Ceorls being employed Avithout a 
meaning that can alAvays be distinctly separable. Some of 
these classes could not act as compurgators or jurymen, 
but they could not be condemned Avithout some trial by 
the country. The question Avhether a person Avas a bonds- 
man or not Avas one of the high pleas that must proceed 
on a brief from the croAvn. The lord Avas the protector of 
the serf as Avell as his master, and Avas bound to this obli- 
gation in a practical form, AA^hich fits curiously into a sys- 
tem of pledges and neighbourly support pervading these 
old laAvs. If a serf Avere accused of an offence, and his 
lord refused to be his broch — that is, to be bail for his 
appearance — then, if he Avere acquitted of the charge, 
he Avas no longer bound to his lord, but became a free 
man. 

The most significant, as it must have been the most effi- 
cient, of the emancipation laAVSAvas common to England and 
Scotland — that if a bondsman continued a year and day 
Avithin a free burgh or municipality no lord could reclaim 
him. In Scotland the same appears to have been the effect 
of living for seven years peaceably on any man’s land — 
acquiring Avhat Avould be called an industrial settlement.^ 


^ These specialties stand chiefly on the Rcgiam Majestatem (ii. S 
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Such a mle was likely to play into another in the laws of 
Alexander II., which gave redress in the king’s court, by 
the justiciar or the sheriff, to any man whose lord arbi- 
trarily deprived him of his holding. His possession of 
the 'holding could be proved by the true men of the 
countr}'A 

In later times, an inquest or jury sitting on such a ques- 
tion would look to vrritten titles. In ^Vlc.xandcr’s time, 
unless in important cases of formal feudal investiture and 
performance of homage, there would be nothing to estab- 
lish the peasant’s holding, save the testimony of neigh- 
bours that the family of the ejected peasant had ever, as 
far as was knorwn, been possessed of the holding, or per- 
haps the recollection to that effect of the true men them- 
selves. We may here see one out of apparently a number 
of shapes in which the thrall, bondsman, or serf, not be- 
ing one of a caste condemned to slavery, might by degrees 
found a heritage of freedom for his race, Through the 
favour of accidents which have relieved him from strict vigi- 
lance, he has lived seven years on the estate of a mati who 
has perhaps found him useful. He and his family there 
abide for a generation or two ; and then, if the lord of the 
soil desire to eject his descendant, it is found that the 
family have an established right to their holding. 

The general tenor of what we know about the institu- 
tions of the country is, that, excepting tlic more ancient 
fragments, they were in spirit the same as the English. 
Being so, they could not help partaking of tlie feudal insti- 
tutions brought in by the Nonnans — but they had less of 
these than England had. The leaning in Scotland M'as 
more towards the Anglo-Saxon portions of what England 
had than towards the Norman. We have seen that the 
Normans had not planted their castles in Scotland, and 
they did not plant their language. In Scots documents 


and 9), but they are portions of it not transcribed from Glanyilie, 
and a])pear to repeat old customs. The rule giving a dweller in a 
■ town for a year and day his freedom is in Glanville, and it is specifi- 
cally provided for in the Scots burgh laws. 

^ “ Per probos homines patriae.’’ 
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punishments falling to the lot of the slayer of the king’s 
deer in England, and that they dealt only with pecuniary 
mulcts. In the seventeenth century, when the cro^vn 
lawyers made a diligent search for every scrap of parch- 
ment which could justify arbitrary prerogative rights in the 
crown, a code of forest laws declared to be of great anti- 
quity was produced. It was afterwards found, however, 
on examination, to be a compilation of recent times — times 
coming down to the period of parliamentary action, when 
every new law binding upon the people requiredthe sanction 
of the Estates. It was, in fact, after the manner of other 
received national codes, a mere compilation from the Eng- 
lish forest laws.^ Of the influence and action of any real 
forest law existing in Scotland we have thus scarcely a 
trace. One who had read a greater heap of existing writ- 
ings about Scotland than any other man of his day, hence 
said; “The kings were the great hunters, in imitation of the 
Norman monarchs of England ; and they had in every 
shire a vast forest with a castle for the enjoyment of their 
favourite sports. The king had for eveiy- forest a forester, 
whose duty it was to take care of the game, though we 
hear little of the severity of the forest laws in Scotland." " 

Hence there is a very picturesque chapter in British 
history in which Scotland holds no part — the story of the 
outlaw Robin Hood and his merry independent band, who 
held their own in the free forest, defying the mail-clad 
tyrant in his castle. Every one is familiar with the fine 
Saxon spirit thrown into this group. They have little 
respect for the great feudal lord, his laws, and his property ; 
they will take his life upon occasion, and are in the eyes 
of his law the greatest of criminals, yet are they full of 
coujtesy, loyalt)’-, and kindliness ; they scour the forest at 
their will and feast on the deer; they delight to rob its 
lord and subject him to all contumelies, yet a priest or a 
torlom wandering maiden is safe among them. The slain 
deer are distributed to all who need, and the fruit of rob- 


' See Leges Forcstarum, Scots Acts, i. 323. 
’ Chalmers’s Caledonia, i. 765. 
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side in these litigations, was something said by Lord Stair, 
a la^^yer trained in the high prerogative school of Charles 
II. 's feign.’^ 


^ Athole V. Macinroy, 28th Feb. 1862, reported in tlic case boobs. 
Among the views given out from the Bench v'ere : “Ix)rd Bmxficld, 
a great feudal lawyer, obscn’cd, — ‘ In Scotland, wild bca.sts bcingyrnr 
r,aliira vrere not the property of the crown and in the well-known 
case of the Earl of Aboync .against Innes, the elder Lord htendow- 
bank denounces the English notion that the right of game is in tlic 
crown, .as ‘a mere subtlety of the Norman lawyers ’ which has no solid 
foundation. 

“ In support of his plea, the pursuer refers to a passage in Stair 
fii. 2, 6S) where it is said, ‘ The hunting or killing of deer .seems to be 
f«/er re~slia \yith u.s, except those who have them within proper cn- 
clo-sures ; for othenvise, tlic king’s forest h.aving no enclosures, the 
deer by straj-ing abroad would easily l-ie destroyed,’ fee. No autho- 
rity is given by Lord Stair for the opinion here cxprc.sscd ; and so far 
as the Lord Ordinary cm discover, it has not been adopted or recog- 
nised cither in the judgments of the courts or by our mo.st .approved 
institutional writers." — Note by the Lord Ordinary. 

The Lord Justice-Clerk remarked on the .same passage : “ Indeed, 
were it not for a somewhat rcmarlmhle p.a"=.age in lyord .Stair, it may 
well be doubled whether the present claim would ever have been 
made” 
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tlic king alone. It docs not follow that they were drawn 
by himself, or that he ventured to issue them unbacked 
by the countenance of his advisers. It has been all along 
the constitutional practice in Britain to issue legislative 
proceedings in the name of the sovereign, and the Acts of 
Parliament of the present day arc by title the doing of the 
sovereign by advice and consent. Of these old Acts we 
only possess copies in which preambles and other formal 
matters arc not repeated. There are other regal acts of 
David and his successors, of wliich we have not merely 
casual copies but the actual record,. and that because they 
were not merely general laws or precepts addressed to the 
country at large, but were documents imparting important 
rights to persons of consequence or to communities, and 
tiicy were consequently preserved like title-deeds wuth all 
their formalities and appendages. In these, when they 
contain mailer of far less importance than the most incon- 
sidcrablc of the assizes, we invariably find some body of 
men concurring, whether as the councillors who have 
taken the responsibility of recommending or countenanc- 
ing the step taken, or as persons whose assent was neces- 
sary to render the royal act effective. 

The growth of the feudal Parliament in Scotland follows 
exactly, though lagging a considerable way behind, its 
growth in England. The king acts with “concilium” or 
council, a word which has led to deep misunderstandings, 
since it has been supposed to refer to a council, or estab- 
lished body of responsible advisers, whereas it really 
means the counsel or advice given him by those he con- 
sulted. It is one of the natural consequences of this con- 
fusion of meaning that an assembling together is a neces- 
sity of the one, but not of the other, since the advice of 
the several councillors may have been taken separately. 
The advisers are at first few in number, but they extend 
and become systematised into the Estates of Parliament. 
To their progress towards completeness as a legislative 
tribunal much assistance Avas given by the necessities of 
kings, and their applications for money beyond the amount 
of the feudal taxes and casualties which they were entitled 
to take without any vote of consent. 

The critical position of the country at the point which 
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we have reached seems to have rapidly enlarged the at- 
tendance of the notables, or di^ified clergy and great 
landholders. Those assembled in 1283 at Scone to ac- 
knowledge the Maiden of Norway as the heir to the 
throne, consisted of thirteen earls and twenty-four barons 
or knights. There were no churchmen present, nor did 
the Act in which the assembly embodied its resolution 
pass in the name of the king. The whole, proceeding < 
seems to have been of a purely feudal character — those 
who held the great fiefs of the crown declaring whom it 
was that they were to acknowledge as their superior.^ 
The convention at Brigham in 1289 about the marriage 
of the Princess with the Prince of England, consisted, 
besides the four guardians, of ten bishops, twelve earls, 
twenty-three abbots, eleven priors, and forty-eight barons. 
In the address which they sent to King Edward, their 
names were enumerated as if with a view to impress him 
with the number and influence of those who desired to 
further the projected union.^ 

But besides the roll of magnates, lay and clerical, who 
gave their counsel to the sovereign, the records reveal 
another element of authority in the country — an element 
mentioned fugitively and briefly, yet so distinctly that it 
can be seen to be of a popular character. Hence it has 
been naturally an object of much criticism and specula- 
tion, not always coming to any distinct satisfactory con- 
clusion. The facts in themselves are soon told. For in- 
stance, take a statute of King Alexander II., bearing date 
in 1230, for restricting the privilege of knights and barons 
to borrow or become bail for persons accused of crimes, 
beyond the circle of their own followers. It was passed 
in the presence of two churchmen and five laymen, who 
are named, and of “many others.” Then it is recorded 
that the king passed the measure with the advice and 
consent of those present, and of the whole community.^ 

Another Act, dated in 1244, professed to have been 

? Act. Pari, i., Pref. 7 ; Act Al. III., p. 82. 

" Acta Margaritfe, p. 85. 

® “ Statuit Dominus Rex Alexander, apud Striveling per consilium 
et assensum corundum magnatum et tocius communitatis suse. ” — St. 
Alex. II., iv. 
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MUNICIPAL CORPORATIONS, 1000-1290. 8.3 

•Before parting company with Roman dominion in Scot- 
land, something had to be said about those eminent 
departments of the Empire — the Municipalities. Some 
of these, near the centre of Roman government, can trace 
back their municipal existence to the days of the Republic, 
and of many others it may be said that as early an origin 
is likely enough, though it cannot be shown. We have 
nothing to prove that in Scotland any of the institutions 
of the Romans outlived the confusions following on their 
departure. It is certain, however, that whenever the 
greater portion of the provinces north of the Tweed 
became consolidated into a state, municipalities on the 
Roman model grew rapidly within it. The form of this 
kind of organisation had been so perfected that it could 
be extended from place to place with entire ease, and it 
adapted itself at once to the organisation and government 
of any considerable body of men collected on one spot. 
We are not to suppose that those who propagated the 
system were deeply read in the books of the Roman law. 
Indeed, they might have searched these to the utmost 
ivithout finding much to guide them; for it may be 
noticed that, loquacious as the civilians are in stating and 
solving abstract cases of legal difficulty, they are shy in 
dealing with the practical institutions of the Empire, and 
what we know of these, in- fact, has only been extracted 
by slow degrees out of literature and history. It was from 
the still living practice of these institutions over the 
Roman world of the Continent that they passed into 
Britain, where there were social and political conditions 
that made them acceptable, and gave them a firm rooting. 

While the internal machinery of these institutions was 
taken precisely from the Roman model, there were in 
their political relation to other members of the state not-' 
able differences of a very instructive kind. There were 
inarked dissimilitudes between the standing of corpora- 
tions in some parts of Europe and their standing in others ; 
and some of the corporations, such as those of England 
and Scotland, though in their internal structure they were 
copies of the Roman municipalities, had not the same 
relation towards the ruling pow’er. In some parts of 
Europe the municipalities were so powerful that, in the 
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such corporations. The crown asserted its prero".itive 
either by e.vtinguishing such a grant or sanctioning it, and 
probably adopted this latter alternative when the other 
would have been preferred had it been sure to succeed. 
Thus in one way or other, down to the time when govern- 
ment got into a settled shape and kept to precedent, the 
crowm prescr\-cd the prerogative right of giving life to 
municipal corporations of all grades. Some of the regality 
and barony corporationsbecame rich and iiowerful.and tlien 
were raised to the rank of roy.al burghs. Several of them 
held under ecclesiastical lordships, such as the great ab- 
beys, and these had generally a far belter lot than those 
which were under the banner of quarrelsome Lay lords. 

No higher class of municipal corporation tlian the royal 
burgh was knowar to tlie law. The civitas, or city of the 
Romans, which is understood to have expressed a central 
corporation governing others of inferior degree, was not 
an institution of Britain. Some towns were called cities 


by way of distinction, but this was done from accidental 
conditions wliich gave no special powers to their govemnr.s 
or representatives. Edinburgh became a city as the seat 
of royalty. When the great It.alian municipalitic.s revived 
after the fall of the scat of empire, the ccclesia.sticai jiart 
of the imperial system, which so effectively survived the 
politic.al, took them in hand, and the bishops became their 
rulers. Owing, it is s.aid, to this specialty, a certain 
municipal rank w.as permitted to accompany a bi'.!K)p's 
see, and in England the c.ithedral town came to be called 
a City. The practice seems to be re{)resentcd in .‘'t 
Andrews in Scoll.and, and in Clasgow, which was for cen- 
turies in burghal rank a mere burgh of barony. 

Such terms as ‘•'municipality" and “corpnr.'.tion ” .are 
not to be traced back to ancient use in S' otl.and. It i. 


not likely that any of the framers of the corpor.itioiv. knew 
that they were copying institutions invented by tiie Komar. . 
They were sjiread over Europe, and for.nd ilieir v. ay to 
this country, wliere tirey were emiticntly afla.p’.c! to 
spirit of the licojdc. 'I’he name by which they •.■••-•re < .di" ! 
beans wiine-s to the jmrj.'O'es for v.hicli they were (!• vi " 
The word “ broch," both in England am 1 l/y.'.lM.d 
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trace of their existence, except in the elaborate code in 
which they were set forth, and probably they were a great 
jirojcct found not to work. The burghal corporations at 
all events ceased to be under control, and as independent 
communities scattered over the realm it was necessary that 
their powers should be limited, othcnvisc there could be 
no supreme government. Before, however, they felt the 
restraint of king and parliament, where they had their re- 
presentatives to console them for loss of separate power, 
they had perhaps accomplished their mission by establish- 
ing several little centres of reaction against the predomi- 
nance of feudal or aristocratic power. 

As with the seignorial powers which were in vital force 
before the crown professed to create them, so it seems to 
have been with the municipal bodies, and their incorpo- 
ration under the crown became thus a compromise, by 
which, on the one hand, their powers were kept tvithin 
certain Iimit.s, and on the other they got the countenance 
and protection of the monarch. It is certain that mention 
is made even in royal documents of the existence of 
burghs long before the time when there is trace of any 
royal charter of erection having been granted. Perhaps the 
oldest known charter absolutely bringing a burgh into 
existence is that in which, about the year 1200, William 
the Lion created the burgh of Ayr, to be convenient to 
the castle which he had there built at the mouth of the 
river. But charters much earlier reveal that there were 
burghs in existence and recognised by name at tlie time 
when they were issued ; for instance,- some fifty years 
earlier, King David grants to his mother’s Abbey of 
Dunfermline property in his burghs of Edinburgh, Perth, 
Stirling, Haddington, and Dunfermline.^ In fact, the 
extent of the trading and municipal power that had gro^vn 
in Scotland before die War of Independence is not easily 
realised, on account of the supremacy which feudalism 
obtained over it after the termination of the war._ The 
crown is found with a liberal hand endonang municipali- 
ties with powers and privileges 3 yet it is easy to see tliat 


1 Report, Commission of Inquiry as to Royal Burghs. 
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the liberality of the crown is measured by the power and 
influence already in possession of those whom it professes 
to favour. By one brief but ver)'^ remarkable charter, 
King William the Lion gives the royal authority in a 
general way to municipal powers, which seem to have 
been too wide, alike in their character and their territorial 
extent, to be specifically defined by the officer who pre- 
pared the cro'WTi writs. This document professes to con- 
firm privileges which existed in the reign of King David. 
They were possessed by the burgesses of Aberdeen and of 
Moray, and in fact by all the burgesses north of the Gram- 
pians ; and the nature of the privilege was the holding 
of a free “ ansus ” where and when they pleased.^ The 
ansus was a privilege of trade and association. What its 
exact technical meaning may have been it is difficult 
clearly to define ; but of the extent to which these might 
reach we know by the example of the great Continental 
association of the Hanse Towns." 

About the time when the municipalities were first re- 
presented in parliament, dubious theories already referred 
to have been afloat : in these it seems to have always 
been taken as a point in favour of the antiquity of the 
popular element in the Scots Parliament that they held 
an early place in it. It may be questioned, however, 
whether, in their palmy days before the great war, a junc- 
tion with the feudal parliament, such as it then was, must 
have been of necessity an object in the direction of their 
aggrandisement. 


^ “ Burgensibus meis de Aberdeen, et omnibus burgensibus de 
Moravia, et omnibus meis ex aquilonali parte de Munth manentibus, 
liberum ansum suum tenendum ubi voluerint et quando voluerint. ” — 
Leg. Dav. I. Vestigia, A. P. i. 77. 

^ Hansa Mercatorum Societas — Collegium Hansatus, in 
hansam— id est societatem admissus, ex-German. Hansen, in nume- 
rum sociorum recipere. Du Cange Glos. We have, both in Eng- 
land and Scotland, the term handsel or hansel for the first money a 
trader received for goods — the realised beginning of transactions. It 
is used for the gratuities given after New-Year’s Day, on ^'Hansel 
Monday,^' the equivalent in Scotland of “ Boxing Day ” in England. 
The Germans have apparently from the same source the verb hanseln, 
to initiate. 
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Looking forward, we find the earliest parliament in 
which the representatives of corporations held a secure 
place to be Bruce’s great Parliament of 1326, when a 
supply was voted to meet the pecuniary cost of the War 
of Independence. In the mean time the burghs had be- 
come so much more matured for combined constitutional 
action than the other powers of the state, that they were 
organising themselves into a sort of separate parliament. 
How it fared with the Hanse associations north of the 
Grampians, and whether they ever showed head or 
strength, we now know not. It is pretty clear that no 
such associated institution survived the great war, al- 
though several eminent burghs arose out of its separate 
elements. 

In the south, however, there was a burghal parliament. 
When we first make acquaintance with it, it is called the 
Court of the Four Burghs. These were Edinburgh, Ber- 
wick, Stirling, and Roxburgh, and it seemed to have re- 
tained its old name when other corporations joined it. 
Its functions were that mixture of the judicial and the 
legislative always found in the earlier legislative assemblies 
of modern Europe. It reviewed the decrees of the Lord 
Chamberlain in questions where individual corporations 
were concerned, as the English Parliament reviewed the 
decisions of the king’s judges — the Chamberlain himself 
sitting with the burgess representatives, and probably 
guiding their proceedings after the practice still followed 
by some law lord in the House of Lords. 

The Court of the Four Burghs did not restrict its legis- 
lative powers to municipal organisation — it established 
rules of law on matters of private rights and obligations 
— as, for instance, on the modes of succession to the pro- 
perty of burgesses.^ On such matters they took earnest 


^ It seems to have been held by the chief courts that the burghs 
mi<rht have special laws of their own for private rights and obliga- 
tions and that the Court of the Four Burghs was the interpreter of 
these’ laws. Thus Marjory Moygne, widow of a burgess of Benvick, 
sues her husband’s executor for 200 merks settled upon her by her 
deceased husband before marriage. He died bankrupt, and she 
maintains that, by burghal custom, her claim became a privileged 
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counsel with their brother corporations of England, 
showing, in an eminent degree, that spirit which has 
made the great trading towms of Europe ever seek the 
establishment of uniform laws as an efficacious facilitator 
of trade, by enabling every trader to know how he is 
bound to act, and what form of bargain will hold good in 
the various places in which he trades. Altogether the 
laws of the Four Burghs are more complete and compact, 
and have in them more of the qualities of a body of 
statute law, than any other fragments of ancient legislation 
in Scotland. 

The power Avhich this body must have had of old is 
attested by its marvellous tenacity of life. By degrees it 
absorbed all the royal burghs of Scotland ; but as it thus 
uddened, its separate influence dwindled, not so much 
from this widening, as because the municipalities took 
their place in the general parliament of the land. Under 
the name of the “ Convention of Royal Burghs ” it con- 
tinued to adjust questions about the internal constitution 
of the separate corporations. This function was su- 
perseded by the Burgh Reform Act of 1833; but the 
Convention still duly meets every year in Edinburgh, and 
has its formal parliamentary sittings, as if to keep the 
institution alive and ready for action should its old powers 
ever revisit it.^ 


debt, which must be paid before the estate is distributed by dividend 
among the other creditors. The supreme judicator)' for the time 
refer the question to the Court of the Four Burghs, who report the 
custom to be in favour of the widow : “ Requisiti fuenmt de con- 
suetudine burgorum, si petitio dolis sit principale debitum, necne, et 
si debeat solvi pne aliis debitis. Qui dixerunt quod lex ct con- 
suetude burgorum Scotia; talis est, quod petitio dotis est principale 
debitum, et quod prx aliis debitis debet solvi.” It is very unlikely 
that this litigation would have come down to us if it had not become 
memorable from one of the parties appealing against a judgment in 
Scotland to King Edward I. of England, when he was asserting his 
right of superiority over Scotland. The affair thus became a leading 
case of signal importance, and was preserved in Ryley’s Collection of 
Pleadings in Parliament, p. 145. See also Stevenson, Documents 
connected with the History of Scotland, i. 378.' 

Whoever desires to follow up more fully the history and acts of 
the Convention will find the way ^irepared for him in the ‘ Records 
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jicriotl has held n {;rcat [dace in the esteem of men. Of 
Jvoxl)!irf:h, one of the four j)re-emincnt cities, there stands 
not one stone above another. Inverkeilhing, where some- 
times the burgher ])arliamcnt and sometimes the king’s 
court w.is held, is a dirty vill.agc, curious in its squalid 
memorials of old importance. Glasgow has long ceased 
to bewail the oj>pres.sions which as a mere burgh of barony 
it .eurfered from its liaughty neighbour Ruthcrglen, a royal 
burgh, with exclusive jwivileges of trade over tlie surround- 
ing flistrict. Most inemor.aidc of all has been the fate of 
Jter^vick. I’rom its wealth and magnificence this town 
w.as becoming the ca|)ital of Scotland, as London had be- 
come that of I'lngland.* Indeed, it stood in the estima- 
tion of contemporaries .as a rival to London and some of 
the great Continental municipalities. The English Gov- 
ernment re[)catedly tried to set up a castle on the south 
.side of the 'rwced, to menace it and cripple its trade, but 
the [project was ever defeated by the vigilance of the 
burghers, backed by the Government of Scotland; and 
the llishoj) of Durham having once managed to get the 
castle erected, it was [Hilled down again.* The fate of 
this great trading mart w.as that which ever must befall a 
centre of civilised industry, wlien in the course of events 
It becomes the centre of an cxtemunating war. Benvick 
became the one tro[)hy which England retained of the 
great contest with Scotland, just as Calais was for long 
the one monument of the subjugation of France. Ber- 
wick remained long on the statute-book a signal memorial 
of the [irccision with which the marches between England 


' “Ips-i civita.s quondam adco pojnilosa ac negotiosa exstiterat, 
quod incrito altera Alexandria die! poterat, cujus divitias mare, et 
aqux' niuri ejus." — Cliron. <Ie I.xincrcost, 1S5, The chronicler, who 
is a churchman, praisc.s the liberality of the citizens in contributing to 
religious and cliaritable institutions ; but, as will occur, there are ex- 
ceptions. Tliere was a foundation to honour the festival of St Francis, 
and the endowment of certain poor brctlircn, whom the corporation 
were beginning to starve ; but tlrey were checked by the apparition of 
its founder, John Gray, who w.as both a knight and a bui-gess. In 
the Livcrc dc Reis (319) it is said that, when the English took the 
town, " tlicre great possessions were found, and much property.” 

- Chron. de Lancrcost, ?• 
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and Scotland had at last been d^a^\^l, The Acts of Par- 
liament which were to be law for England could not be 
law there also, unless they specially included “ the town 
of Berwick-upon-Tweed.” 

Such recollections give emphasis to Avhat is perhaps, on 
the whole, the most interesting feature in the Scots muni- 
cipalities — their close harmony with those of England. 
Although, as we have seen, the Government of Scotland 
Avould not permit a frontier fortress to be built on the 
English side of the Tweed over against Berwick, yet there 
was so little jealousy of general intercourse between the 
two countries, that Ave find notice of a bridge across the 
TAA'ced at BerAvick so early as the year 1271. ^^The har- 
mony betAveen the municipal institutions of the tAvo coun- 
tries is Avitnessed even in their nomenclature, the English 
terms Mayor and Alderman being of common occurrence 
in Scotland until entirely superseded in after-times by the 
terms savouring of France — the Provost, the Bailie, and 
the Dean or Doyen. The thoroughly Anglo-Saxon char- 
acter of these institutions must be visible in Avhat has 
been already said of them. But there is more distinct 
testimony to the harmonious action of the municipalities 
of the tAvo countries. We have seen that the Scots cor- 
porations took advice of those of England as to proper 
coqrorate custom and law. As there is little doubt that 
the impulse given to the corporation systems in both 
countries Avas excited by the determination to combine 


^ In that year Adam de Bedford Avas beheaded in England for hav- 
ing associated with pirates (pnedones maris) in Scotland, at the north 
end of the bridge of Berwick. Tlie object of the procedure, whence 
this isolated fact is learnt, appears to have been to establish by inquest 
that he had property in England, so that he might be punished there 
for offences committed in Scotland (Calendarium Genealogicum, 56 
Hen. III., p. 159). The Scala chronicle mentions, about ten years 
later, the destruction of the bridge from the swelling of the river. It 
is a coincidence that might have been thought ominous, that a chroni- 
cler, in the page in which he commemorates. King Edward’s assump- 
tion of the title of Lord Paramount and his right to dispose of the 
crown, records the fall of this bridge. ‘ ‘ Enviroun cel hour chey le 
pount de Berewick outre lew de Twede de grant cretyne de eaw, pour 
ceo que lez archis estoient trop bassez.” — Scalacronica, iiS. 
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followed the fashions of the Romans ; but it became espe- 
ciallj' the function of the Nonnnns, as the active propa- 
gators of civilisation, to spread the method of building 
which they had seen in their conquests in Italy and France. 
The baronial form of it, at all events, was directly theirs. 
Wherever they went, they built castles, and as the style of 
building them changed with time until it worked itself into 
pointed Gothic, we know by the castles of a country at 
what time the Normans rooted themselves in it. In 
England it w.as the time of the great square towers, with 
round arches and no outworks; in Scotland, ns well as in 
Wales and Ireland, it was the later time of the pointed 
arch, with central towers and circular ilanking outwork.s. 

Of this class we have fine specimens in Scotland — lloth- 
well, Cacrlaverock, Kildnmimy, Dirleton, and several 
others. The oldest of them is perhajis Mennitage, which 
h.as scarcely any flanking works — nothing but .abutments 
at the comers, like the Nomian towers, but in this instance 
they meet in a wide Gothic arch overhead. 'J'hc erection 
of this castle was a politic.al event importing that such 
buildings were rare. It has been told that in the year 
1244 King Henry of England m.archcd a great amry north- 
wards to attack .Scotland, and among the grievances he 
had was the erection of this castle in Liddesdale so near 
the English frontier — it w.as denounced as a threat on the 
border, just as Scotland denounced the castle on the 
English side of Tweedmouth.* 


' “ Qtiod quocldam castdliim crcctiim fuil i>cr .Scotos in mnrcliii'; 
inter .Scotiam in v.allc scilicet dc Lidd.nlc quod .appcllatiir llerniit.ap.e.'’ 
— Scoticliron., ix. 61 . Even tbo«};h this story of the Enjjlish t.alciri" 
umbmge lie not correct, the jnssage shows how important this castle 
was considered.^ 1 believe it to l>e about the oldest baronial buildin;; 
ill Scotland. It is strange that a building avith .such a nicmorable aficr- 
bistory — the abode of tlic wiz.ard Senilis, tlie jirifon where Sir Alex- 
ander Rams.ay w.as .starved to deatli by tlie Knight of Liddesdale, the 
place to which Queen Mary made her frantic journey to see the 
avounded Bolhwell— -should have escaped the pencil of the illustrators 
of Scots .architecture and scenery. There are, to be sure, represen- 
tations of it, but 1 never saw one wJticlt gave a notion of its ver)' pe- 
culiar architectural character, 

'riiere is something suggestive in finding that this, seemingly tire 
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'i’iie.sc fine Gothic buildings, probably the greater part 
of them built by the English invaders, are thus our oldest 
baronial remains. Tiie rude square towers so abundantly 
.scattered over Scotland, (hough invested by local tradition 
with indefinite antiquity, belong to the period after the 
war, and are generally no older than the fifteenth century.^ 
W'hat, then, arc we to make of the numerous historical 
events in whicli castles figure back to the earliest times — 
castles still existing, as Edinburgh, Stirling, Dumbarton, 
and many others ? Places of defence they were, no doubt, 
but it does not follow that they were castles such as arose 


c.irlicst .strength built in Scothind according to the new method, be- 
longctl to the most jiowerful of all the Norman settlers, the Comyns. 
It is very likely that there were then no such buildings in the royal 
fortresses. Had they e.xistcd in liidinburgh, Dumbarton, or Stirling, 
for instance, it is very- unlikely that they would be utterly obliterated, 
for architecture of this kind siindvcs an enormous dc.al of pommelling, 
hard usage, and even improvement. I'hc White Tower of London 
betrays its Norman features vividly, for all the pains t.aken to oblit- 
erate them. On the rock of Edinburgh Castle there is one relic 
of old architecture, older still than Hcrmit.age ; it is a Norman 
church. 

‘ When a building has any ostensible claim to antiquity as an ob- 
solete type of c-ostlc or church, there is a popular notion that rudeness 
and dec.ay arc marks of .age. No buildings last long but those that 
are finnly built, and our having in existence buildings of any as- 
signed past age, depends on wlicther there was then a ze.al and apti- 
tude for thorougli good mason-work. lienee very' ancient buildings 
often seem more modem than others built centuries aftenrards. 
P.e.stuni u’ould seem fresh and new beside many’ of our buildings of 
the Restoration time of Doric architecture. It happened that the 
masons in Norman, and after them tliose in early pointed architecture, 
did their work thoroughly, laying it in courses of square close-cut 
blocks. Hcncc it will happen that the keep of a Norman castle 
seems to be more modern than the rude, decaying buildings of Inter 
time which cluster round it. 

In the outlying districts of Scotland— those which were hardly under 
the crown till a later period — there arc some rather puzzling castles, 
such as Castle Swein, opposite to Jura, and Dunstaffnage. These 
iiave little of the decoration that enables us to assign a building to its 
iwopcr period of the Gothic series, and they have not the finish of the 
good specimens of the Norman and earlier pointed work ; yet they 
arc evidently early in the series, probably little if at all more recent 
than Hermitage. One might imagine them as built by the Norwegian 
potentates of the West in imitation of the models furnished by the 
English Normans. 
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liant theories about temples of Phalic or Buddhist worship, 
and astronomical observatories for contcmjilativc Druids, 
were dispersed by a minute comparative analysis of the 
features of the several rounrl lowers, and an examination 
of any scrap of history relating to them.' The rcsuU.s were 
clear, and adjusted themselves easily to historical condi- 
tions. Though difieront in their geneml form and struc- 
ture from other early Christian buildings, yet many of the 
round towers had mason-work of the unmistakable Nor- 
man type ; others were raised by builders who a])parenliy 
were not acquainted with the structure of the arch, and 
who had neither this evidence of scientific advancement 
in architecture, nor any of the minor adaptations of the 
Norman school. A knowledge, then, of what was doing 
elsewhere, seems to have come in upon the native builders 
while they were at this kind of v.-ork, and so the later of the 
round towers are Identified with the Nonnan period of 
architecture. 

They were eccentric, however, in this, that while the 
Irish ecclesiastics seemed to have built nothing else of 
stone, or nothing of a lasting kind, they had raised these 
prodigious towers. Yet if we suppose their means to 
have been limited, this devotion of them would, keeping 
purely ecclesiastical purposes in view, be a good invest- 
ment. The great difllculty tlicy had to deal with w.os the 
sudden invasions of the Norsemen, who carried off what 
was ready to their hand, and burned what was destruc- 
tible. One cannot suppose better fortresses of defence 
against enemies like these than the round towers. Tlicy 
had no stairs, and could only be scaled by l.adders. No- 
where could the treasures of the Church — the books, the 
relics, and the objects of more material value — be so safe 


' A good c.\aniple of liow the same thing may 1 )C done in two 
totally difTcrent w.ays is found ;r c'—'-'-'i-g '!r Pc'r’'''s solid and 
cautious investigations with the !■ more ambi- 
tious book of his riv.il, Henr>’ C ‘ i.- ■ 'i owers of Ire- 

land ; or, the Mysteries of Freemasonry, of Sabaism, and of Bud- 
dhism for the first Time Unveiled.’ TJiis is about the wildest and 
grotesquest flight that archaeological .speculation has ever taken, and 
that is saying a good deal 
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as liigh up in one of these stone tubes, whether attended 
by a guard or not. It was impossible to attack them 
without a scaffolding of equal height; for to attempt to 
topple them down by attacks from below, before the 
days of artillery, would have been destruction to the be- 
siegers. 

It was natural that, as the practice of their parent Irish 
Church, the raising of such buildings should find its way 
across to the ecclesiastics of Scotland, who came to be 
called Culdees. We have hence two modest specimens 
of them where there were eminent Culdee houses — Aber- 
nethy, on the south bank of the Tay, and Brechin. The 
tower of St Regulus in St Andrews, though square, belongs 
to the same architectural type. 

These, then, as relics of the ways of the old Culdees, 
stand surrounded by the thoroughly Norman buildings of 
the age of Margaret and David. These are so con.spicu- 
ous that every one having the least interest in such 
matters knows them. There are Dunfermline, Arbroath, 
Jedburgh, Kelso, and Coldingham — great studies for the 
historical architect. And now that such inquiries have 
come to be among the hobbies or pursuits of the traveller 
or tourist, small specimens, sometimes curious and beauti- 
ful, have been discovered in unexpected places, to bless 
the eyes that have first looked upon them with critical 
discernment.^ 

As we have seen in some other matters, so in this of 
the fashion of church architecture, the traveller crossing 
the border from England would not have felt that he had 
changed countries. The leading characteristics are the 
same in both countries. The Abbey Church of Dunferm- 
line has features so identical with those of Durham 
Cathedral as to suggest that they must have been the 
work of the same builder. The oldest specimens of 


1 About the fullest recent revelation of obscure specimens will be 
found in the two books of Mr Muir, ‘ Descriptive Notices of some of 
the Ancient Parochial and Collegiate Churches of Scotland,’ 1848 ; 
and ‘ Characteristics of Old Church Architecture in the Mainland and 
Western Islands of Scotland,' 1861. 
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secret that there was white bread and bro\\'n or grey.^ ' lu 
the regulations for killing and curing meat it would be 
difficult to find any principle of philosophical legislation; 
but they reveal to us abundant food and lordly tables. 
'Pile lleshers, or butchers, are to keep good flesh— beef, 
mutton, and pork— after the ordinance of the good men 
of the town, and to expose it openly in their windows, 
that it be seen of all men. They are to serve the bur- 
gesses in killing time — that is, from Afartinmas to Christ- 
mas ; and while so at work, are to board with the 
burgesses’ sen-ants. They are liable to penalties if they 
mismanage the meat." A butcher was not permitted to 
be a pastiy'cook.^ Among matters for inquiry and regu- 
lation by the Lord Chamberlain, was whether cooks 
prepared their food in a fit state for human use.^ Such 
legislation is unknown at the present day, not by any 
means because the object has been attained, but because 
it is hopeless thus to attempt to effect it. 

Scotland had the benefit of a complicated tariff, and 
we must count such an apparatus as a symptom of wealth 
and civilisation, even though a still higher civilisation 
denounces it There is a good deal of trade in skins and 
peltry ; and although this market might be in a great 
measure supplied from native produce, yet even under 
this head are names that speak of imported luxuries, as 
marten, beaver, and sable skins. There seems to have 
been an internal trade in fish caught chiefly off the 
northern coasts. We may. infer that this commodity 
reached England, on finding that, in a purvey of provi- 
sions sumptuously ordered at the cost of King Edward of 
England for the entertainment of Queen Margaret and 
her court on their voyage from Norway, one item is a hun- 


1 ”Ba.\turis as bakis brede to sell sail bake quhyte brede and gray 
eftir the consideracion and pryse of the gude men of the tonne. . . . 
And quha that bakis brede to sell aw nocht for to hyde it, hot sett it 
in th.air wyndow or in the mercat that it may be opynly sauld. • 
Leg. Burg., lx. 

" Ibid., Ixiv. 

3 “ Pastillarius.”— Fragmenta, St. i. 365. 

■* De Articulis Inquirendis, St. i. 3ty. 
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dred fishes from Aberdeen. That they should have been 
supplied from Scotland to the place they were sent to seems 
the more strange that the beer for the occasion was bought 
in Nor^vay.^ There are duties on pepper, cumin, ginger, 
almonds, rice, figs, and raisins. The consumption of wine 
is a matter not so much of tariff as of internal regulation. 
Hostels or taverns turn up in the charters as a known estab- 
lished institution of the coimtry. For some reason deemed 
sufficient, in a charter of William the Lion, it is forbidden 
that in the county of Perth there shall be a tavern in any 
town unless where there is a resident lord of the degree of 
knight, and even then one tavern must suffice.^ A similar 
regulation applicable to the county of Aberdeen is found 
in the reign of Alexander II.^ 

What we can catch about the details of trade and agri- 
culture is only in casual fragments. These are chiefly 
found in the chartularies of the religious houses ; and al- 
though they were in close connection with places of trade, 
having under them some burghs with their harbours, and 
possessing property in others, yet naturally their title-deeds 
show more of the farming on their estates than the com- 
merce of the towns. Whether or not their agriculture was 
of a scientific kind, it is certain that it was systematic and 
under regulation and supervision. It is possible to define 
the extent of the cottars’ holdings, the produce and its 
nature, the rent or consideration given, and the arrange- 
ments for ploughing the fields.^ Wheat was grown in the 


^ Stevenson, Documents illustrative of the History of Scotland, 
i. 139. Under different circumstances we find King Edward’s ser- 
vants buying five hundred hard fishes of Aberdeen. — Ibid., 326. 

^ Vestigia, St. i. 76. The charter is in favour of the burgh of 
Perth, which is not included in the restraint, and it is supposed that 
the object was to give the burgh some monopoly in the tavern trade. 

® Ibid., 77. 

* “There is preserved a curious Rental of the great Abbacy of 
Kelso_ of the end of the thirteenth century, which gives us some in- 
sight into the rural affairs of the monks. At that time, and probably 
always, they held a great part of their ample lands and baronies in 
their own hands, and cultivated them by their villeins from their 
several Granges. 

“The Grange itself, the chief house of each of thd abbey baronies, 
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fertile plains of Morayshire ; .and it is noticed that there 
are rules for the protection of growing corn and hay 
meadows. 

It is noted as a type of civilisation, that in the chamber- 


inust have been a spacious farm-steading In it were gathered the 
cattle, implements, and stores needed for the cultivation' of tlieir 
demesne lands or mains ; their com and produce, the serfs or carls who 
cultivated it, and their women and families. A monk or lay brother 
of the abbey superintended the whole. 

“Adjoining the Grange was a mill, with all its pertinents and 
appearance and reality of comfort, and a hamlet occupied by the 
cottars, sometimes from thirty to forty families in number. The 
situation of these was far above the class now known by that name. 
Under the monks of Kelso, each cottar occupied from one to nine 
acres of land, along with his cottage. The rents varied from one to 
six shillings yearly, with services not exceeding nine days’ labour. 
The tenants of twenty-one cottages at Clarilaw, having each three 
acres of land, minus a rood, and pasture for two cows, paid each tw6 
bolls of meal yearly, and were bound to shear the whole corn of the 
abbey Grange at Newton. 

“ Beyond the hamlet or cottar town were scattered in small groups 
the farm-steadings of the husbandi or husbandmen, the next class of 
the rural population. Each of these held of the abbey a definite 
quantity of land, called a husbandland. Each tenant of a husband- 
land kept two oxen ; and six united their oxen to work the common 
plough. The Scotch, plough of the thirteenth century was a ponder- 
ous machine, drawn, when the team was complete, by twelve oxen. 
The husbandland was estimated long ago in the Merse as twenty-six 
acres, ‘ where scythe and plough may gang.’ The husbandmen were 
bound to keep good neighbourhood, the first point of which consisted 
in contributing sufficient oxen and service to the common plough. 

“Asa fair specimen of the rents at which these tenants sat, we may 
take the barony of Bowden, which, I believe, is now the property of 
the Duke of Roxburghe. 

“The monks had twenty-eight husbandlands there, each of which 
paid 6s. 8d. of money rent ; but to this were added considerable 
services in harvest and sheep -shearing, in carrying peats and carting 
wool, and fetching the abbot's commodities from Berwick. These 
stipulations are exceedingly precise, fixing even the service, in rvhich 
the husbandman was to have his food from the abbey, and where he 
was to maintain himself. 

“ In the whole catalogue, no service is imposed on women except 
harvest-work ; and 1 believe agriculturists will agree that we have a 
still more decided proof of advancing civilisation in the fact, that at 
the penod of the rental the whole srm/ices were in the process of being 

commuted for inoney. u 

‘ ‘ Above the class of husbandmen was that of the yeoman, or bonnet- 
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-.vliic'n tr.v.-cr .cd tiictn,* I5ridc;cs arc mentioned, but not 
'■•0 tn j.'ivc t!n .any exhaustive list of them. There was 
hri<!.;c over the I ’nrth, sijohcn of in the law.s as the jiinc- 
u'.at hrtweett .‘'V.ntland proj/er and Lothian. There 
v,.tn :v briflye over the 'Fay at I'erth, over the South Esk 
at lin t hin, over the North Ivsk, over the Spey, and two, 
if not t'nrer, bridyc': over the )3ee.* 

Thc:.c urc <io!ih:ie,‘.s narrow facts to dniw a general 
< oncltn.-on from, a.tid it is not e.asy to communicate that 
yrr.'-r-il imj.rc -.ion which the inveslig.ator carries with him 
a.ftcr lutnmayi'.u: unmethodic.ally among old documents. 
It wc'.dd he le.ss ,*-.ati'.f.ictory, however, were we to rely 
solely on the chroniclers writing after the war, who, seeing 
.'.ro’uvd them mucii poverty and misery, drew a glowing 
picture of tile country’s hajipincss and jirosjierity before 
the d.iys of the disjmted .‘'Uccession. Those reminiscences 
have a mournful pathos, wliich goes much nearer to the 
he.att than the ordinary l.ametits for the departure of the 

* ** P.ov!-. .•'.W 'r.vr {■! It.vvc been frc'jv.cr.t, aiul though Jomc are called 

the Oi?';, ziriiii vi.:, and by c;!tcr nanu-s indicating rather a 

!c.'.cS; f.'.' cattle, otlir.'., biarinj; the .■■tylc of Miich way,' al.'at’ia, ‘the 

iiM'i,’ n'.i r/,*;.;— :;.j r.’.yJis~ nn<\ '.till more, tlie caulsey or 
inti'.', b.ave beet! of wore careful construction, .and some of 
thrtn fit fur whce!-c.arri.i};c<. We find a"n’ailtiinil carri.iges of warious 
!.ar!i<-. and de icrijitiori':, during the thirteenth centuiy—//'n»«i'r;u;; — 

not only for liarvcst and for 
ratrl.ig’c of peals from the W'f.s, Init for carrying the wool of the 
monastery to the 'c.aport, and iiringing in exchange salt, co.als, and 
>.t‘a-b'irnc" conuno.Iiliec 'J’he Abbey of Kelso had a road for waggons, 
to lictwicl: on the one hand, and across the moorland to its cell of 
l.esninliagow in Clydc'dalc. A riglit of way was frequently bargained 
for, and even purchasctl at a considerable price." — Scotland in the 
Middle .Ages, i.tfi. 

* "If we reflect how few of these survived the middle of the four- 
teenth century, and how long it was, and’ by what painful efforts, 
before they could be replaced in later times, we may form some idea 
of the great progress in civilisation which Scotland had made during 
the reign of William and the pc.accful times of the two Alexanders. 
We do not know nuicli of the intellectual state of the popuhtion in 
that age, hut regarding it only in a material point of view, it may 
safely lie’ afilmietl that .Scotl.and, at the de.athoftong Alexander III., 
li'.ns more civilised and more prosperous than at any period of her 
existence, down to the time when she cc.ased to be a separate kingdom 
in 1707." — Inncs’s Sketches, 157, 15S. 
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good old days, since litre is fact and reason for the lamen- 
tation. It is ptniaps i:o~here more tonchingly rendered 
than in a piece of very simple verse, repealed by one oi 
the old chroniclers, and deemed the earliest specimen of 
rh5TQed lileratore in the Scots tcngne-^ 

A glance thrcnph the cocntry's snbseqnent destinies 
will at least harmonise mth the belief that it r/as opulent 
at the outbreak cf the V*'ar cf Independence. It v.-as in- 
habited by die same race, v,-ho, since peace vdth the great 
neighbour began, leas become v,-hat Soollano new is. If 
welook back to the year rope. — e shall nnd that there had 
been a long period c: trancuiility, in 'rhich the country 
lud been consol'datfng itself. The one conrlce.mble^war- 

alL there -had been peace vflh England for upwards cf a 
hundred years — ever, in face rlnoe the capdvfty cf y-T- 
liam the Lion- Such cao-ormr.ines for 'repress and cordl- 
isadon nerer came again to the counm/ un:n the union 
with England, and afoer that the robsidenoe cf the ele- 
ments of strife lead to b e waited for before the country had 
a fair held for the ce'/elotment cf its enerrles. From rroh 
consiceratiens os these, it co-es net absoilutelv folow that 

the end cf the thboeenth cer.mrr : btt the considerations 
ore at leam — --a — r^r fa*'"*- ^monont oo 

such a oonolom'on. 
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THE DISPUTED SUCCESSION. 


NARRATIVE RESUMED — DOUBTS ABOUT THE DEATH OF QUEEN MAR- 
GARET — A PRETENDER IN NORWAY BURNED AT THE STAKE — 
KING EDWARD AND HIS POSITION — COMMUNICATIONS OPENED WITH 
HIM — THE PREPARATIONS FOR THE ASSEMBLAGE AT NORHAM— 
THE ASSEMBLAGE AND ITS ELEMENTS — THE NOTARY PUBLIC — KING 
EDWARD’S ADDRESS — THE ASSERTION OF SUPERIORITY — THE AD- 
JOURNMENT-NOTICE TO THE CLERGY, NOBILITY, AND COMMUNITY 
TO PUT IN ANY OBJECTIONS THEY HAVE— HOW THE NOBILITY AND 
CLERGY HAD NOTHING TO SAY, AND THE COMMUNITY WERE NOT 
LISTENED TO— THE ROLL OF COMPETITORS— EXCEPTIONAL CLAIM 
OF FLORENCE, COUNT OF HOLLAND — ALL COMERS HEARD — THE 
NARROWING OF THE LEET — THE COMPETITORS FINALLY LIMITED 
TO BRUCE, BALIOL, AND COMYN— THEIR GENEALOGIES AND CLAIMS 
AS DESCENDANTS OF THE EARL OF HUNTINGDON— THE MEETINGS 
AND DISCUSSIONS — THE METHOD OF PACKING A JURY FOR THE 
DECISION — ADJOURNMENT — DOINGS APART — EXAMINATION AND 
REMOVAL OF RECORDS— RETURN OF PRECEDENTS ORDERED. 

Let us now return to the narrative at the point where we 
left it — the death of the young Queen of Scots on her 
way from Norway. The announcement of so portentous 
an event, through indistinct rumours, naturally caused men 
to talk and doubt. There was none of the solemn detail 
that might be expected to attend on a royal death, even 
though less heavily laden with a perplexing future. We 
are not told of any who were present— of the disease or 
its progress — of the spot where she died or the place 
where she was buried. The time of the death is only in- 
ferred to have been in September, because the first rumour 
of it is uttered in the famous letter of Bishop Fraser, pre- 
sently to be noted, the date of that letter being the 7th of 
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October. To account for this mysterious silence in Scot- 
land, it may be sufficient to remember that Orkney was 
then a distant province of a foreign country, and was 
unlikely to have direct communication with Edinburgh. 
On the other hand, the annals' of Norway are at this 
period shadowy and imperfect. The project of the mar- 
riage has no place in them — they do not record her set- 
ting out on her voyage, or the names of her attendants, 
and they are equally silent as to her death. What the 
Scandinavian historians of later times can gather about 
the whole tragedy is from the abundant diplomatic re- 
cords preserved in England ; and when in these are seen 
the names of certain persons commissioned by King 
Eric to adjust the affair of the marriage, the Scandinavian 
historians have to content themselves with the supposi- 
tion that some of these may have been the companions 
of her journey. 

But ten years aftenvards, Norway was strangely aroused 
to inquiry about the unremembered event. A woman 
came from Leipzic who proclaimed herself to be the 
daughter of King Eric and the lost Queen of Scotland. 
She said she had been followed to Orkney, and kid- 
napped and sold ; and she gave circumstantiality to her 
tale by naming as the perpetrator a woman of high rank — 
Ingebjcerg, the Avife of Thore Haakonsson. Like Simnel, 
Warbec, and other more recent claimants, she secured an 
audience and a following. King Haco, who had suc- 
ceeded his brother Eric, took up her pretensions as a 
serious affair of state. She was tried as an impostor, and 
sentenced to death by burning. The sentence was exe- 
cuted at Bergen, and it is told that on her way to the 
stake she held to her story, and said she then remembered 
how, when a child, she had been at that very port with 
her father. King Eric, when she sailed for Scotland. The 
end seems to have excited popular belief in her story, 
and it comes down with traditions of a cruel martyrdom, 
commemorated in the dedication of an expiatory chapel. 
The Avhole affair has left on Scandinavian history a 
shadow of doubt, in the possibility that the child might 
have been spirited away by some one of those so deeply 
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interested in her disappearance ; and consequent!)', that it 
may be an open question whether the royal line of the 
Alexanders really came to an end until the consummation 
of this tragedy in the year 1301.^ 

It is in vain now to speculate on the future that would 
have been for Scotland had Edward II,, King of England, 
and Margaret, Queen of Scotland, reigned together as 
man and wife, and left offspring. ^ The position of King 
Edward was changed -with everything else. The destinies 
of Scotland were no longer a matter for his paternal 
anxiety. In whatever he had done regarding Scotland, 
suspicious though the Scots might be, he had the legiti- 
rnate purpose that he was guarding the interests of his 
niece. Even w’hile there was no stronger tie, he was her 
nearest relation on this side of the North Sea, and bound 
to protect her interest from a formidable body who set 
covetous eyes on her inheritance. He acted dm part of 
the hind parent, down to a care for the comforts of Imr 
voyage. Besides sending commissioners or ambassadors 
to represent him in the conduct of the prcliminar)' arrange- 
ments, he freighted a vessel from Yarmouth w'ith a cargo 
that must have afforded means of sumptuous living to the 
young queen and her followers. The same dr)' memo- 
rials — accounts rendered for moneys paid for the King 
of England — show that he had costly gifts of robes and 
jewellery set apart to grace the reception of his son’s 
bride.^ 


^ Det Norske Folks Historic fremstillct ,if P. A. Munch, vol. iv. 
pt. ii. 192-19S, 344-348 ; and see Torkcus, Hist. Nor., iv. 464 ; 
Annales Islandici, 179. All that can be found .about this stran,':e 
story tends more to the excitement than the s.atisfaction of curiosity, 
and it presents an interesting point for arch.xological inquity from this 
side. In the accounts from the Scandinavian side there arc cnlan^ic- 
ments in the shadowy references to another Scots alliance by Eric. In 
1293 he married Is.abella Bhice, a d.aughtcr of the competitor with 
Baliol. They had a daughter named ingeborg. — Torfxi, Hist, Norn-,, 
iv. 3S5 ; hlunch, vol. iv. pt. ii. 2S0. 

= Stevenson’s Documents, i. 139-142. JSG. It would seem, from 
expressions in these accounts, as if King Eric had been expected toac 
company his daughter. It would also appear th.at the vessel coniatr- 
ing the stores was to bring them over. 
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■\Vhen these and suchlike matters of trifling concern 
were overshadowed by the gloomy end, what became evi- 
dent as the predominant tendency of events was, that 
they had concurred with wonderful precision to throw the 
fate of Scotland into the hands of the King of England, 
and all men who knew anything about him kne<v that he 
was not a man to let slip his opportunities. At so strange 
and exciting a juncture in history, the chroniclers are 
naturally garrulous about such matters as the apprehen- 
sions of the people of Scotland and the temper and de- 
meanour of King Edward. Such notices are unsatisfac- 
tory at all times ; and where we have a deal of matter of 
the most instructive and emphatic kind preserved in the 
Norman records of the period, there is not even the ordi- 
nary temptation to repeat them. In fact, we know at this 
day much more about the things done, and even the 
motives of those concerned in them, than any of these 
chroniclers did, if we may except those who were ad- 
mitted to a knowledge of certain secrets in order that they 
might do services by forgery or falsification — and there is 
not much to be relied on in the vri tings of this class. It 
is proposed, therefore, in the following statement of the 
events which placed a king on the throne of Scotland, to 
rely entirely on the testimony of authentic documents 
standing on record. 

Before -going into these events, however, it is proper to 
note in passing a domestic calamity befalling the chief 
actor ; it is of moment, for it appears to have postponed 
the opening of the drama. Just about the time when the 
news of the death of the infant Queen of Scotland arrived, 
Edward was at the deathbed and the funeral of his wife. 
Queen Eleanor. He left to the world more than one noble 
memorial. of his sorrow for her loss, and there is little 
doubt that they represented real grief. She was the partner 
of his perilous life in the Eastern wars, as well as of his 
pomp and power at home. It is seldom that from the 
records of royal unions we can carry away the impression 
of deep-rooted attachment, but it seems to have been so 
with King Edward and Queen Eleanor. There was a con- 
geniality in the high spirit with which both were endowed ; 
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and the qualities that made the great commander, the 
' subtle politician, the unscrupulous usurper of national 
rights, the cruel tyrant in conflict -with his fellow-men,— 
are not by any means inconsistent with domestic affections 
deep and tender. 

To return to the revelations of the records. The first 
document of the series has given opportunity for much 
criticism, and invites more. It is a letter from William 
Fraser, Bishop of St Andrews, one of the Guardians, ad- 
dressed to King Edward. It tells him of the rumour of 
the death of the young Queen Margaret — a rumour not 
yet confirmed, and which the writer fervently hopes to find 
ultimately contradicted- The rumour came, it seems, while 
the Estates were sitting to receive the answer of the king 
to the refusal to give up the fortresses to him. The bishop 
tells, as a significant occurrence, that Bruce had not in- 
tended to be present at that meeting, but did come, and 
with a large force, on hearing of the rumour. What his 
ultimate intentions might be the bishop professes not to 
know ; but if it be that the queen is known to be really 
dead, he beseeches King Edward to approach the border, 
so that he may give comfort to the people of the country, 
obviate bloodshed, and help the faithful of the land to 
raise to the throne the man who has the proper title. It 
is shown that this^must be Baliol; and there are some 
doubtful expressions, which some have interpreted to mean 
that even he should only be promoted if he shall conform 
to Edward’s policy.^ 

It is very likely that the writer of this letter wished to 
make favour with the great king ; but it is rather stretch- 
ing interpretations to say that it imposed the bishop’s 
betrayal of his country, in an invitation to Edward to come 
and conquer it. The English king, as we have seen, had 
stood high in the confidence of those who represented 
public feeling in Scotland as a powerful and magnanimous 
neighbour, and the death of the young queen was, on the 
face of affairs at least, a calamity to him_ as well as to Scot- 
land. It appears, however, that the bishop stood alone, 


1 Litt. et Autogr. Edw. I., in Tur. Load. ; Fcedera, i. 74I. 
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or nearly so, in at that juncture welcoming the intervention 
of Edward. Perhaps the confidence the others had in his 
disinterested kindness as a neighbour had been shaken by 
the mission of Anthony Beck and the demand of the 
fortresses. At all events, on the records we find nothing 
farther in the shape of an invitation from Scotland to settle 
the affairs of the succession. If an invitation so meagrely 
sanctioned as this was worthy of being placed on solemn 
record, we may believe that any of a wider character would 
have been carefully preserved. None exist, and none are 
referred to in the abundant documents which do exist ; 
and this is the more noticeable, as the chronicles tell 
how the community of Scotland invited King Edward to 
be arbiter among the competitors for the crown, and he, 
treacherously taking advantage of the opportunity thus 
afforded to him, laid his plots for the annexation of Scot- 
land. He was prepared to take his own steps without any 
invitations or persuasions, and, seeing his way before him, 
went to work ■with great deliberation. 

The next document is dated on the i6th April 1291, 
and is a summons to the barons of the northern counties 
of England to attend their king at Norham six weeks after 
Easter, or on the 3d of June. Among the English barons 
thus summoned stand the names not only of Baliol and 
Bruce, between whom lay the real contest for the crown 
of Scotland, but also of the subsidiary claimants, Comyn 
and De Ros. Were there any extant document calling 
on representatives from Scotland to be present, it would 
be_ interesting to note its terms, but there is none. In a 
wit, however, afterwards asking the Scots who were pre- 
sent to attend a meeting on the south of the Tweed, it is 
mentioned casually and courteously that they had attended 
at King Edward’s request. 

'The meeting was held at the appointed time. King 
Edward with his advisers, and a body of nobles and pre- 
lates, were there ; so were the greater part of the candi- 
dates for the crown of Scotland, with their supporters. 
There may also have been present some who rather re- 
presented the Estates of Scotland than any competitor, in 
a miscellaneous assemblage of persons, lay and clerical. 
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from England and Scotland.^ There was present a 
personage of a very lofty position, understood to separate 
liim from all the great interests at stake, in order that he, 
might, standing apart, be able to perform an important 
function, which connected the imperial system of admin- 
istration uith the feudal. This was Johannes Erturi de 
Cadomo, Notary Public of the Holy Roman Empire, who 
minuted the events as they occurred, and whose record of 
them, written m'th his own hand and properly certified, was 
not to be questioned by baron, prelate, or monarch. Lest 
there should be any suspicion of slovenliness or inaccur- 
acy getting into the narrative, he takes care, from time to 
time to repeat that what is said is attested by him. Notary 
Public.2 

And so this assembly proceeded to transact its mo- 
mentous business. King Edward brought with him an 
address, which was delivered in Norman French by his 
chief justice Roger Brabazon. It set forth that the king 
had been touched by the condition of Scotland, deprived 
of her natural rulers by a succession of calamities, and 
involved in great perplexities, and that he was influenced 
by affectionate zeal for one and all of the community, 
who looked to him for peace and protection. So he had 
asked the meeting to assemble, and had himself come to 
meet them from distant regions, feeling that, as Superior 
or Overlord of the kingdom, it lay with him, in virtue of 


^ “ Multisque etiam popularibus tam clericis quam laicis regnorum 
Anglije et Scotife.” ' 

* Sir Francis Palgrave says : “The roll exhibits extraordinary care 
in the manner in which it is made up, being written throughout in a 
very bold and legible character, by the own proper hand of John of 
Caen or de Cadomo, sometimes calling himself, according to the style 
of the Papal Chancery, Joha7i7tes Erturi [i. e., filius Erturi yel 
Art/mri] de Cadomo, who subscribes his ‘sign ’ or paraphe, and which 
‘sign’ is also affixed athwart the junctions of each of the membranes 
of which the roll is composed. This last authentication is added for 
the same reason that a testator now adds his signature at the foot of 
each sheet of a will. And the whole document was drawn up under 
the inspection of Master Henry de Newerk and of Sir Roger Bra- 
bazon, thereunto specially assigned by the king.”— Documents and 
Records, Introd.,liv, Iv. 
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such his superiority and lordship, to do justice to all, and, 
putting an end to discord and dissension, to restore peace 
and tranquillity to a distracted country. There is next 
an assurance that he shall take nothing unjustly from any 
one, nor refuse, delay, or impede justice to any one ; but 
as Superior or Overlord of the kingdom do ample justice 
to each and all. Then follows, the concluding clause, 
which was no doubt the object of anxious and thought- 
ful adjustment. It was evidently framed on the policy, 
that it would not be safe to act instantly on the claim of 
superiority as a right known and admitted on all hands. 
It therefore, in a form of peculiar courtesy, desires that, 
for the facilitation of business,, and that he may have the 
benefit of their, assistance in, transacting it, those present 
shall do him the favour to acknowledge his right as Su- 
perior ’or Overlord. 

It is then explained that the reader of this document 
in Norman French took pains to render its purport in- 
telligible to all ; whereupon, as the. record further bears, 
the Scots portion of the audience requested time to 
consult their fellow-prelates and nobles, and the com- 
rmunity of the kingdom, before they made answer to this 
demand. Three weeks were allowed ; at the end of that 
period all were to reassemble at Norham. A distinct 
answer was to be given on the question of the Superi- 
ority, and all who opposed or questioned it were to pro- 
duce the documents or other evidence on which they 
founded their opposition or dubiety. 

This meeting was to be on Scots ground, whether to 
assure the Scots who joined it that they were not under 
coercion, or for some other reason ; and the record, with 
its usual precision, tells that it was held in the open air in 
a ineadow by the Tweed, opposite to the Castle of Nor- 
ham, the place of the previous meeting.^ 


“ Prope flumen de Tueda, ex opposite castri de Norham, in area 
vindi sub divo.” Looking at the massive ruins of Norham, one 
might imagine it selected as the centre of these transactions, showing 
to the assembled Scots a visible symbol of the terrible power arrayed 
against them. _ It was then freshly built, and endowed with those new 
elements of resistance and destruction introduced by the Norman kings. 
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ual revelation that this “ community,” however constituted, 
had spoken, and that what it said was suppressed, becomes 
an important feature in the history of Edward’s claims. 
The Great Roll of Scotland, as published in all the editions 
of the Foedera, says nothing about the plea of “ the com- 
munity.” This shows that, if the notary who attested all 
the proceedings kept a note of this, it was excluded from 
the roll deposited among the records of the crown in Eng- 
land ; and that, as no one can question, with design.’- At 
all events, we now know the fact that some answer was 
made on the part of Scotland to King Edward’s assertion 
of feudal superiority. That this fact has but recently come 
to light is only too characteristic of all our means of know- 
ing the truth in the great question it bears on. Transac- 
tions are profusely recorded, as if for the purpose of court- 
ing all inquiry into doubts or difficulties that might affect 
conclusions, yet one ever feels throughout all this chndour 
that the truth is to be found somewhere behind, and that 
the abundance of punctilious record is devised to con- 
ceal it. 2 


Scotise unanimi et expressa voluntate sua, suum preebuerant jam con- 
sensum. — Literte Regis Anglise, Erico Nonvagise Regi de Papali dis- 
pensatione obtenta et de adventu Margarette filise sure, Feed. ii. 
731. The “ communitas ” of the Latin used in Scotland is converted 
into “ commune ” in the Norman French of the English scribes. 

^ Sir Francis Palgrave has preserved a curious little personal mat- 
ter in -which the king and the notary are concerned. The notary 
prefers a petition to the effect, “ That he has by him many notes and 
remembrances of important matters concerning Scotland, -which can- 
not be completed by any one but by himself. But during the last six 
years he has been so hindered and riotted at la-w by the Archbishop 
of Canterbury, that he has not been able to attend to the same, and 
he prays that the king may give order thereupon. The concluding 
portion of this petition rather tends to the supposition that Master 
John thought he had a better chance of succeeding in defeating the 
archbishop by the king’s intervention, thaif by the justice of his own 
cause.” — Documents and Records, Introd., Ivi, Ivii. 

_ May it not also tend to the supposition that Master John had it in 
his power to do service in his way of recording the transactions, and 
that it would be good policy to treat him well ? 

® For this important contribution to history we are indebted to the 
version of the Great Roll in the chronicles of St Albans, elsewhere 
noticed more at length. The restored passage speaks for its own 
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All preliminaiy questions being thus cleared off, King 
Edward announced that he found his title undisputed, and 
intended immediately to proceed to business, Robert 
Bruce was then called on to state before the assembly 
whether he intended to prosecute his claim to the crown 
of Scotland in the court of King Edward, the lord supe- 
rior. The record makes him state, with all the redundance 
peculiar to the whole proceeding, that there, in presence 
of the prelates, nobles, and community, he finally and 
expressly acknowledges Edward, King of England, as 
Lord Superior of Scotland, and publicly agrees to plead 
his cause before such his superior, and abide by his 
decision.^ 


authenticity by filling an obvious blank. In the Great Roll as it 
stands in the Foedera, a reference is made to the Prelates, the Nohks, 
and the:Community ; but at the point where the result of the refer- 
ence has to be recorded, it is only set forth that the Prelates and 
Nobles made no answer j nothing is said of the Community. As the 
passage stands in the Foedera, it is — 

“ Et nihil omnino contra prsemissaper episcopos, prtelatos, comitcs, 
barones, magnates, et nobiles prasfati regni Scotire proposito cxliibito 
vel ostenso, . . . Propter quod vobis episcopis pnclatis," &c. 

To these he intimates that, nothing having been brought up to im- 
pugn his right of superiority, he intends forthwith to do his duty ,is 
lord superior. The suppressed passage, which lies between the words 
ostenso and propter, is as follows : — 

“Licet in dicto termino assignato nomine communitafis saepcdicli 
regni Scotise, aliqualis fuisset in scriptis data responsio ; nihil tamcn 
eficax fuit per communitatem eandem propositum, exhibitum, scu 
ostensum, quoad rationes et documenta memorati domini nostri rcgis 
quod ad jus superioritatis, seu direct! dominii, exccutionis, scu excr- 
citii, dicti juris, quod in pncjudicio regno Scoticesibi competit infinnct 
aliquatenus vel enen'et.” — Rishanger, 244- 

It is elsewhere mentioned that this representation on the p.art of 
the Community which contained vi/ii 7 ejicax was put in_ French — .a 
practice unusual in Scotland, though, as we have seen, it had been 
previously adopted in courtesy to King Edward. It is very signifi- 
cant that, on later occasions, when the silence of the parties inferest^cd 
is referred to as vindicating Edward’s assumption, it is not st.atcd tb.at 
the Community were consulted— only the Prelates and Lords. This 
kept out of view a party to his transactions with whom King Edwartl 
was not inclined to deal, and removed the inconsistency in the Great 
Roll, where the question is put to three parties, and the result recorded 

as if it had been put to two only. , ,1,. 

1 It may serv’e as an instance showing how httle one can trust me 
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• Florence, Count of Holland, follows, and after him Sir 
John de Hastings, both repeating the same form, which 
was doubtless accepted by the others, although the notary 
seems to have contented himself with transcribing it three 
times over.^ Then follow Patric de Dunbar Earl of 


cEroniclers in matters long before their own day, to find the equiva- 
lent for this transaction in the chronicle of Andrew Wjmtoun, written 
about a hundred years after the event : — 

“ To Robert the Brows sayd he : 

‘ Gyve thou will hald in chef of me 
For e\Tr mare, and thi ofspiy-ng, 

I sail do swa — thou sail be kyng.’ 

‘ Schyre,’ sayd he, ‘ sa God me save 
The kynn’k yhamc I noucht til have. 

But gj'f it fal of lycht to me. 

And giwe God will thet it swa be, 

I sal als frely in all thyng 
Hald it as afleris a kyng. 

Or as my Eldrys be for me 
Held it m freast Reawte.’ 

Wyth this Robert past his way." 

— Wyntoun, ii. 19, 

In the Scotichronicon (xi. 10) it stands thus: “Cui simplicitcr 
respondit Robertus et dixit, Si prtedictum regnum per viam juris et 
fid'elem assisam adipisci valeam, bene quidcm ; sin autem, nunquam 
in servitutem redigam acquirendo mihi regnum prrefatum, quod 
omnes reges ejusdem, cum magno ttedio et labore, sine serv'itute, sub 
firma libertate hocusque servavemnt et tenueruntj” and so in the 
otlier chronicles and the histories founded on them. 

Such absolute inversion of fact is frequent at the period, and comes 
of a very obvious source. The name of Brace became eminently 
popular in Scotland, and it became something more than a fashion to 
say and to think everything good of it. There are, in fact, two great 
elements of disturbance of the truth in the history of this period : the 
one arises out of the national quarrel, in which English and Scots 
■wTiters each took the part of his country ; the other comes of the 
division at home between the two parties — Bruce’s and Baliol’s. 
Bruce’s party have the last word in the dispute, and far the stronger 
part in it, since their hero and his country were victorious together 
before the Scots chroniclers began their work. 

^ The form was probably carefully prepared by a person learned in 
Norman feudalism, which was then more than three hundred years 
old, and had reached its prime. . It is as follows : — 

“Ad quse dictus dominus Robertus de Bras finaliter et expresse, 
coram Episcopis, Prselatis, Comitibus, Baronibus, Magnatibus, et 
Communitate, praedictis, et nullo contradicente vel reclamante, 
respondit, quod dictum dominum Edwardum, Regem Angliae, in 
superiorem, seu directum, dominum regni Scotire publice recognoscit ; 
et aperte concedit stare juri coram eo super jure successionis, quod 
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March, William de Ros, William de Vesci, Robert de 
Pinkeny, and Nicholas de Soulis, We are next told that 
John de Baliol, coming afterwards, put in his claim, which 
was admitted on the usual condition, and he is followed 
by John Comyn, Lord of Badenocb, who also is spoken 
of as a late arrival. These two appear not to have been 
present at the previous proceedings. 

Here, then, were ten competitors for the succession to 
the crown of Scotland, who all accepted Edward as the 
Lord Superior of Scotland without hesitation. They had 
nd doubt been dealt with beforehand, and knew exactly 
what they had to do. Much eloquence has been wasted 
on these men as the base betrayers of the independence 
and liberties of their country; but if we look at the sur- 
rounding conditions, nothing can be more natural than 
their conduct. To Scotland they were aliens, and they 
belonged to a class of aliens peculiarly offensive to the 
people, of whose evil wishes regarding them they were 
well aware. That some of them held great estates in 
Scotland is true, but it cannot be doubted that they would 
gladly have exchanged their holdings for equivalents else- 
where. In dramatic history, the policy of some of them 
can, by a little colouring, be rendered unchivalrous, if not 
base. They appeal to Scotland as ambitious of reigning 
over an independent kingdom — they offer that independ- 
ence to King Edward as a consideration for the employ- 
ment of his influence in their favour. No doubt they 
dared not, in Scotland, hint anything about vassalage to 
England. Whatever may have been privately known or 
hinted among those who could be trusted, such a condi- 
tion could never take practical shape in dealings with the 
Scots Estates. To have any chance with them, the Nor- 
man courtier must make himself, as nearly as he could, a 
patriotic Scotsman. To Bruce, Baliol, and Comyn— the 
three who had a strong Scots connection, and large estates 


sibi ad pitefatum regnum Scotix competit quoquo motlo ; ct ctiam, 
ad petendum, respondendum, et recipiendum, ab eo, ct coram eo, 
sicut a superiore et directo domino regni Scotia?, ut prmmilfifur, con- 
plementum justitiae in hac parte."— Rishanger, 246. 
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of the common and civil law, the more fully did the whole 
process impress on all men’s minds the reality of the 
Lord Superior’s title and power. The jealous formalists 
of feudal procedure ^vere careful at every step to announce 
the style, title, and prerogatives of the Lord Superior. 
■\Vhen a new claimant appeared, the first thing he had to 
do was to record his acknowledgment of this great con- 
dition ; and at every step onwards in the resumption of 
In's pleadings he professed that he spoke to the Lord 
Superior of the realm of Scotland, and humbly entreated 
the king in that capacity to do him right. If the 
long-cherished object of the Norman kings of England 
was to be accomplished by fastidious adherence to feudal 
forms, and a patient hearing of the pleadings- of all 
claimants, the Great Roll of Scotland should certainly 
have brought the question to an end. 

It was not among those who were nearest in blood to 
Ale.xander III. that the contest ultimately lay. Their 
descent from the royal house was in all instances tainted 
with illegitimacy ; and that they should have pushed their 
claims only shows that the Church had not yet absolutely 
established the rule that from her alone, and her ceremony 
and sacrament, could come the union capable of transmit- 
ting a right of succession to offspring.^ The ecclesiastical 
power, however, had advanced since the days of Norman 
William. The Church was strong enough to refuse all 
ecclesiastical sanction or ceremonial to the crowning of a 
king the union of whose parents was not sanctified by the 
Church. The nearest of these claimants was Nicholas de 
Soulis, descended of the marriage of Marjory,. an illegiti- 
mate daughter of Alexander II., to Alan the Durward. It 
has been already noted that Alan drew on himself, even 
in Alexander Ill’s lifetime, a suspicion that by getting his 
wife legitimated at Rome he might make his family the . 
jaext in succession to the throne. His descendant pleaded 
some sort of legitimation, but scarcely obtained a hearing 
for it. Among others of the same class were the Earl of 
March, William de Ros, William de Vesci, already men- 


^ See above, i. 419. 
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LTargarel, the eldest daughter of Earl David, became 
the wife of Allan of Galloway, the representative of that 
line of half-independent chiefs which had been so sore an 
interruption to the aggrandising process of the Scots crovm. 
TJieir daughter, Devergoil, was married to John de Baliol, 
Lord of Nyvell in Normandy, and of Harcourt and Castle 
Jiamard in England. The great wealth of this house gave 
solidity to the elements of princely rank inherited by the 
Scots heiress. The lords of Galloway had been cham- 
pions and benefactors of the Church within their own pro- 
vince, where the)'’founded four monastic houses — ^Vhithom, 
Dundrennan, Glenluce, and Tongland. The enlightened 
munificence of their descendant the Lady of Baliol is 
testified in Baliol College of Oxford, founded by her when 


what countt^’man lie was. It fortuned that this Oliver had one of the 
gates in keeping, on that side the towne where was but a single wall, 
without trenches, or anie other fortification. He happened by some 
good adventure to espie amongst the watch of those that were of the 
retinue of D.avid, Earl of Huntingdon, one of his own kinsmen named 
John Durward, with whom of long time before he had beene most 
familiarlie .acquainted ; and incontinentlie he called to the same Dur- 
w.ard, desiring under assurance to talke with him. After certeine 
communication, for that this Oliver had not as yet utterliein his heart 
renounced the Christian faith, he appointed rvith Dunvard to give 
entrie at a certeine houre unto Earl David, and to all the Christian 
.armie, upon condition that Earl David would see him restored againe 
unto liis land and heritage in Scotland. The houre set Earl David 
came with a great power of men to the gate before rehersed, where he 
avas suffered to enter according to appointment, and incontinentlie with 
great noise and clamour brake into the midst of the citie.” — Holing- 
shed, i. 384. 

The chronicle goes on to say hoav, in the tempest which imperilled 
the return of Richard and his folloavers in the Mediterranean, Earl 
David was cast ashore on the coast of Egypt and sold as a slave. 
There he avas bought by certain Venetians, aa^ho took him home to 
their oavn city, aa’here he was ransomed by English merchants. Before 
reaching home he avas again storra-tos.sed, and, running for the Firth 
of Tay, he put in at a place called Alectum, aa’hich, in his thankful- 
ness he changed to Dei Donum, or the gift of God, avhence it has 
ever’ since been called Dundee. It is to his thankfulness, and the 
fulfilment of a voav taken in his peril, that the chroniclers attribute 
his founding the Abbey of Lindores, on the south shore of the Firth 
of Tay. The scattered ruins shoav that its buildings avere once 
magnificent. 
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she was a widow.^ It was her son, and the great-grandson 
of Earl David, who was now a claimant for the crown. 

Devergoil had a sister, Marjory, married to John Comyn, 
Lord of Badenoch. He also had princely j)OSsessions ; 
and his race, of which there were many branches, formed 
altogether the most powerful baronial family in Scotland. 
He boasted too, but in a shape that has not distinctly 
come do\\-n to us, of descent from Donald Bain, a son of 
“tlie gracious Duncan,” who fora brief .space occupied the 
throne. Comj-n was nominally a claimant for the crown. 
Had there been ascufilc for the succession, his chances of 
success might have been strong. But in the decorous and 
precise court of the Lord .Superior he could plead nothing 
to the point but his descent from a granddaughter of 
Earl DaHd, and this brought him immcdi.ately behind 
Baliol as tlie descendant of her elder sister. His claim, 
then, may be considered among the others taken out of 
the arena of the contest, and we must go back to Harl 
David to sec where Baliol was to find his real competitor. 

Earl David’s second daughter, Isobcl, as we have seen, 
>vas married to Robert de Brus, or Bruce, a cadet of Nor- 
man family, powerful among the baronial houses of the 
north of England, where wc have met with them fighting 
against Scotland in the wars about Northumberland. Tiiis 
Robert, in addition to great estates in England, was Lord 
of Annandalc in Scotland, which had been in the family for 
upwards of a century and a lialf, as the gift of King David. 
The competitor for the crown was a son of this marriage, 
a man advanced in years, and with a son in middle life, 
who had enhanced the fortunes and power of the house 
by marriage v-ith the hcire.ss of Garrick. He plc.adcd a 
special title on a transaction some fifty years old, which 


* Tlie diartcrof foundation by “ Dcr\’org«illa dc Gahvedia Domina 
deBalliolo” is No. IV. of “ Facsimiles of National Manuscripts of 
Scotland,” selected under direction of the Lord Clerk Rcfp.stcr, Part 
II. “ At the time of our charter she had been twelve years a widow, and 
■was carrying on the education of her two sons at Jicr new college — 
among them perhaps the unfortunate John, who alre.ady looked to the 
throne of Scotland, which afterwards, in right of his mother, he 
successfully claimed.” — (Editor’s Introduction.) 

VOL. 11 . I 
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gave him a sort of parliamentary title — ^King Alexander 
IL, when childless, having, as he asserted, named him 
heir to the throne before the assembled magnates and 
community, who accepted him as the person who was to 
reign over them if Alexander died childless.^ The condi- 
tions had materially changed, however, since that transac- 
tion,_ He was then the only male descendant of Earl 
David ; now there were several male descendants. The 
question then swept clear of this old business, and settled 
on the hereditary claims of the several candidates.^ 


^ See above, p. 13 . 

® Though there is no better authority for this transaction than the 
statement of a competitor for the crown, who was not very scrupulous 
in what he said or did, yet it is natural to the circumstances. Be- 
tween collaterals equally near in blood — the one female by an elder 
daughter, the other male, though by a younger — itVas conformable 
with all the practice of European states that the male should have 
preference. When the question came up, after intermediate events 
which bade fair to supersede any practical occasion for solving it, the 
rise of a new generation made it a question between male representa- 
tives ; and in almost every country in Europe at that time this would 
have made a serious difference in the elements for decision on the suc- 
cession, whether that decision was to be made by a feudal lord, or, as 
it then svas in Scotland, by the principal persons and community of 
the country. 

This incidental plea of Bruce’s is duly entered in the Great Roll as 
already cited. It comes out more fully in the papers about the com- 
petition for the crown, edited by Sir Francis Palgrave, in his volume 
of Documents illustrating the History of Scotland. In these docu- 
ments the affair is twice stated ; once when Bruce threatens that, if 
any step be taken by the guardians inimical to his rights, he intends 
to throw himself on the protection of the King of England; and 
again, when King Edward, as Lord Superior, heard him plead his 
case as a claimant of the crown. Bruce’s statement is of a natural 
occurrence ; he maintains that it was acknowledged by Alexander IIL, 
and appeals about it to the testimony of persons still living. Any 
record of it might have disappeared in the general loss caused by the 
confusions of the wars, without supposing that King Edward thought 
it worth his while to destroy it. Then, when Alexander 11. had a 
son, and that son reigned and had a family likely to continue the suc- 
cession, the adjustment of the succession among collaterals ceasing to 
be of moment might naturally enough be permitted to go with the 
other unimportant matters which dropped out of the National Ke- 
lt is not easy in modem English to convey a notion of the technical 
formality of these Norman feudal proceedings. The nearest thing to 
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Bruce’s position was, that he was descended from the 
younger daughter; but was nearer by a generation than his 
competitor Baliol, the descendant of the elder daughter. 
Here, then, lay the great question that was put at issue in 


the impression of an actual perusal of them is to be found in the ren- 
dering of their meaning by Sir Francis Palgravc, who was a thoroughly 
congenial spirit, and their true interpreter to the present day. What 
follows is given as a specimen, being applicable to this stage of the 
proceedings. Bruce brings up tlie recognition by Alexander II., and 
Baliol meets it. Had Sir Francis been .a great historical artist, he 
could not have put the hard formalities of tlie Lord Superior’s court 
in better antithesis wth the momentous interests at issue, and the 
memorable struggle in preparation, than in speaking of tlie king, who 
desired to make a settlement, having died seised of the kingdom in 
his demesne of fee and right, and that from him tlie right descended 
to one Alexander, his son and heir. 

‘ Bruce states, that when Alexander II. proceeded in w.ir against 
the Islands, he granted and ordained, ns he who was best informed 
concerning his ovu blood or family, and by assent of tlie bishops and 
earls, and of his baronage, that, in the event of his dying without 
an heir of his body. Sir Robert Bruce, as the nearest of his blood, 
should be held his heir in the kingdom of Scotland : and a writing 
was made accordingly, and sealed with the seals of the king, the 
bishops, and the other great lords, and deposited in the treasury. 
And of this he prays that inquiry may be made by the baronage of the 
land, for of those who know the fact many are now living. 

“ The traverse or replication made by B.alliol, as entered upon the 
roll of Norham, and also upon the notarial protocol, seems to show 
that the petition of Bruce there presented cont.aincd some further 
averments : for, in reciting this instrument, Balliol, after noticing that 
Bruce had alleged that Alexander II. made the recognition before his 
barons, proceeds to add, that Bruce also stated that Alexander HI. 
made the same recognition, with the knowledge of Devergoil, the 
mother of John Balliol, who did not contradict the same. Balliol 
then proceeds to argue — cautioasly adopting the forms of pleading 
and technical language of the English common law — that such recog- 
nition cannot avail, inasmuch as Bruce acknowledges that Alexander 
11. died seised of the kingdom in his demesne of fee and right, and 
that from him the right descended to one Alexander as his son and 
heir, who in like manner died seised thereof ; and therefore, by his 
own acknowledgment, he shows that Alexander II. did not die with- 
out heirs of his body. And the right of his kingdom was transmitted 
by his death to his heir, and thus by the recognition of Alexander 
II. _ (if it was made) no right could be acquired. The original repli- 
cation of Balliol to the first petition of Bruce is extant ; it is much 
damaged, but we can collect that in its general import the argument 
was pursued in the same manner as in the replication recorded on the 
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the cowt of the Lord Superior. It is necessary, before 
going into it, to say that John de Hastings, Lord of 
Abergaveny, appeared as the descendant of Ada, the 
third daughter of Earl David. His claim from the begin- 
ning lay behind both Baliol’s and Bruce’s, but we shall 
find that the pleadings in it afford some instructive 
matter. 

These, which may be called preliminary proceedings, 
occupied thirteen meetings in the year 1291 — the first in 
May, the last in August. The record notes precisely each 
day, with the business transacted and the place where the 
meeting was held. The definition of the place of meeting 
in each instance is given with the precision acquired by 
lawyers, who do not profess merely to satisfy those who 
Avant to knoAv the fact, but are* prepared to baffle the 
enemy entitled to take advantage of every quibble which 
he can found on ambiguity or indistinctness. When busi- 
ness goes on in the Castle of Norham, it is within the 
king’s chamber there. When there is an adjournment to 
the other side of the river, and to Scots ground, the place 
of meeting is not only described as a meadow on the mar- 
gin of the Tweed, opposite to Norham, but the parish and 
the diocese are given. Of meetings held in Berwick, one 
is in the castle, and others are in the church of the Domi- 
nican Friars there, described as deserted. 

Important business was transacted at the meeting held 
on the 3d of August. King Edward intimated his desire 
that the two competitors, Baliol and Bruce, should each 
choose forty men, while he should choose twenty-four, or 
a larger number if he thought fit. There is an indefinite- 
ness, very unlike the rest of the record, in the functions of 
the persons to be so chosen : they are spoken of as if they 
were to be mixed up into a common body of referees to 
consider the whole matter at issue. ^ The arrangement 


Norham roll.” — Palgrave’s Documents and Records, Introd., p. 
xxiii XXV* 

1 Qui omnes assignati et nominati, congregati in unum, in loco et 
termino per proedictum dominum regem statuendis, de Jure cujuslibet 
prsedictorum nobilium, jus in successione pimdicti regni Scotije ven- 
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the younger child, or the more remote descendant by the 
elder, had the preferable title. 

At this meeting the whole body of candidates, who as 
yet had only generally announced their claims, rendered 
them in technical form. In the court of the Lord Superior 
nothing could be admitted as understood fact, even in so 
large a public question as the succession to the crown of 
Scotland, and each must give the genealogical foundation 
of his claim. The cases so put in are exquisite pieces of 
draftsmanship, and might be models for the peerage prac- 
titioner or any other genealogical Ia^vyer of the present 
day. That ancestor in actual possession of the crown to 
whom the claimant pleads the right of succession is 
brought distinctly out. His several lines of descendants, 
both those which have given successors to the crown and 
those which have not, are discussed successively; and as 
each is throAvn out, the claim goes back again to the com- 
mon ancestor until all are exhausted — some by the line 
coming to an end, some by disqualification, until the 
claimant comes out as the true representative. So, each 
having in terms of a formula put in his claim, the plead- 
ings and arguments on which each founded in support of 
his own claim, and in demolition of other claims, come, as 
we shall see, at a later stage of the proceedings. 

From this meeting on the 3d of August 1291 the whole 
business was adjourned to June 1292. 

The Lord Superior had now in his hands what la'vvyers 
call a heavy case; and it cannot be denied that under his 
directions it went through its stages with all deliberation, 
receiving a due amount of skilled attention — all recorded 
so fully that we can even now trace in the policy that 
ruled the whole, those aims which extended far beyond 
the mere decision of a legal or genealogical question. 
Before following up the history of this great litigation, 
certain public measures incidental to the adjustment of 
the right of supremacy may be mentioned. 

The government of the country was in the hands of 
guardians, who had been appointed by the Estates. Ed- 
ward did not ivrest their authority from them, but, as Lord 
Superior, he renewed their appointment as guardians, add- 
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ing Brian Fitz Allan to their number. He appointed 
the Bishop of Caithness to be Lord Chancellor of Scot- 
land, -with a certain Walter de Amundesham as his col- 
league in the capacity of Keeper of tlie Seal. The old 
seal of Scotland was broken into four pieces, and a 
new seal was made adapted to the change of conditions. 
He took the oath of allegiance from all the Scots in 
attendance; but who these may have been, other than 
the supporters of the candidates, with some of whom 
we may hereafter meet, it is hard to tell. He issued an 
intimation to his Chief Justice of England, that as the 
tivo countries were now, by the blessing of God, united, 
his writs should henceforth be current in Scotland as well 
as England. 

The Lord Superior made an early demand that the 
guardians should give up the national fortresses to him. 
This was conceded as a matter of course. We have the 
orders by which he called upon each governor to give up 
his charge, and these orders court criticism. In the pre- 
amble he does not make display of his office of Lord 
Superior as in the ‘documents which were not to go to 
Scotland. He is Edward, King of England, Lord of Ire- 
land, and Duke of Guienne ; and he demands deliver^' 
of the fortress by assent of the guardians and of the several 
candidates, and only towards the conclusion does he 
briefly bring in his title of “ Sover}Ti Seygnur.”^ The 
names of the superseded governors have a sound as Nor- 
man as the names of their successors ; yet it is difficult to 
interpret the race or nation from such a sound, since the 
Norman manner of naming was the court style, and was 
imitated by all who claimed high rank. One governor, with 
a thoroughly Norman title, distinguished himself by a fas- 
tidious sense of military honour. Gilbert d’Umfravile, 
Earl of Angus, in command of the fortresses of Forfar and 
Dundee, said he had received his command from the 
Estates of the realm., and demurred to render it up to any 
other authority. King Edward humoured him by a solemn 
grant of indemnity for any consequences to be incurred 


^ Rot. Scot., i. I. 
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or elsewhere in Scotland, which might be found to bear 
on the succession to the crown or on his onm rights in 
reference to Scotland. As the persons who were to give 
access to the. documents, the writ was addressed to Ralph 
Basset of Drayton, the Governor of the Castle of Edin- 
burgh, who had just been appointed by Edward, to the 
Bishop of St Andrews, and to William of Dumfries, Keeper 
of the Rolls. There is a precept to the Chancellor of 
Scotland to pay the reasonable expenses of these commis- 
sioners, as being occupied in a matter peculiarly concern- 
ing Scotland ; and their proceedings regarding the records 
passing through their hands are registered with thorough 
Norman precision. We have a minute of the depositing 
of a portion of these documents in the treasury of the 
Castle qf Berwick, in which are set forthwith all precision 
the names and titles of the eminent persons present on 
the occasion, the locking up and sealing of the box in 
which the documents were deposited, and an inventory 
of the documents themselves. There is another list of 
documents authenticated as having been given over by 
King Edward to John, King of Scotland, best kno^vn as 
John Baliol. 

There seems no occasion for questioning the accuracy 
of these minutes and lists, or for supposing that Edward 
found anything so emphatically proclaiming the independ- 
ence of Scotland that it would be his interest to suppress 
it. The records of a self-governing state do not set forth 
that it is independent of any other — such a declaration 
would only lead to a suspicion that it was not quite true. 
The only document in which the tenor of history would 
lead us to expect to find a specific declaration of the inde- 
pendence of the crown, is the revocation by King Richard 
of the admission of vassalage, extracted from King William 
when a captive at Falaise ; and this document is not only 
fairly titled in the inventory so as to show its tenor, but has 
been carefully preserved to our own day so as to be pub- 
lished in the great collection of early English diplomacy.^ 


^ The careful commissioners notice the defective condition of the 
seal, as if to save themselves from any reflections on the matter : — 
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As to the other documents entered in the inventories, but 
not now to be found, the preservation of the old records 
of England has not been so well cared for that Scotland 
can complain of more than her share in the losses incident 
to a common negligence. 

On the other hand, if we are to suppose that Scotland 
possessed a series of royal and parliamentary records, ex- 
tending back through hundreds of years, and that it was 
the interest of King Edward to suppress such a memorial 
of ancient self-government and independent sovereignty, 
we shall suppose something extremely improbable. Some 
collections of old laws certainly were lost, and their loss 
is to be regretted.^ In general, however, we may believe 
that the records followed the introduction of the Normans 
and their practices into Scotland, and that they were a- 
humble imitation of what had been going on in England 
since the Conquest. 

Such of the documents as may be counted state papers, 
affecting the interests both of England and Scotland, bear 
chiefly on the Scots claims upon Northumberland, and 
the negotiations with the discontented barons of England. 
Others there are which might have thrown desirable light 
on the feudal formalities by which the King of Scots en- 
deavoured to stretch his authority over Galloway, the Isles, 
and the other outlying territories. But the bulk of the 
collection must have lain in papers revealing the practice 
of the tenure of property and the administration of justice 
through charters, .inquests, assizes, and other records, 
many of them referring to merely private and local affairs. 


“ Litera Richardi Regis, promissoria Regi Scotise quod restituet ei 
omnia jura sua. &</ z'ix’ apparet sigUbim. 

“ Charta ejusdem Richardi Regis de restitutione jurium et cas- 
trorum libertatum et literarum Regis Scotise.” 

r For instance ; Unus Rotulus de Antiquis Statutis Regni Scoci®. 
Unus Rotulus de Statutis Regis Malcolmi et Regis Davidis. Duo 
Rotuli de Legibus et Assisis Regni Scotise, et de Legibus et Crasue- 
tudinibusBurgorum Scocim et de quibusdam Statutis editis perReges 
Scocise. Though we have in some shape much of the substance ot 
these burgher laws (see chap, xvii.), it would have been of moment 
to possess so early a version of them. 
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Of one thing we may feel assured, that nowhere did King 
Edward find any writings to help him in his claim of feudal 
superiority ; if he had found any, they would have doubt- 
less been heard of.^ 

King Edward sought assistance from records in another 
quarter, but not with much more success. The chron- 
icles of events preserved in the ecclesiastical establish- 
ments have been often referred to in these pages. Natur- 
ally they chiefly abounded in the houses of the Regulars, 
who had the more leisure and quietness for such work ; 
but they were also kept in the chapters of cathedrals and 
other ecclesiastical colleges.® King Edward made a con- 
tribution to this class of muniments, by sending for pre- 
servation to several religious houses the proceedings re- 
lating to the succession to the crown of Scotland, as held 
in his ouTi court as Lord Superior. Before doing so, how- 
ever, he drew on these establishments for such assistance 
as their past records could give him. There are writs 
issued by him ordering returns, in some instances, of all 
that their registers or chronicles tell about the relations 
between England and Scotland — in others, of any in- 
formation so afforded concerning homage by the King of 
Scotland to the King of England. Many of the returns 
made in answer to this requisition have been preserved. 
So far as the extracts they give from the chronicles belong 
to tnie hisloi^’’, it would be a vain repetition to give them 
here, because, so far as the author accepts them as true, 
they have found their share in the preceding pages. Out 
of the matter contained in these returns, and the chron- 


* Tlic commissioners’ inventories, &c., above referred to, arc to be 
found partly in ibe I'ccdcra and the Rotuli Scoti.T, and in Robert- 
son’s Introduction to the Index to the Charters (1798). The most 
.authentic rendering of tliem, however, is in the “ Instrument.! ct 
.Acta dc Munimentis Rcgni Scoci.m,” in the first volume of the 
Statutes. 

- Of the workshops of these chronicles — the " scriptorium ” at- 
tached to each monastery’, in which the scribes belonging to the house 
.sat to copy whatever was enjoined them by superiors — an account wll 
l>e found in Sir 'lliomas Hardy’s Preface to the third volume of his 
' Dcscrijitive Catalorac of Materials relating to the Histor}- of Great 
Rrit.ain and Ireland,^ x\. 
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ides of England at large, a case was made out for the 
superiority of the King of England over Scotland; which 
can best be told aftenvards in an account of the historical 
narrative in which King Edward brought the question 
under the consideration of the Papal Court. 
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ADJUSTMENT OF THE SUCCESSION 

THE ASSEMBLAGE RESUMED— A NEW CLAIMANT: ERIC OF NORWAY 
— THE QUESTION LYING BETTVEEN BALIOL AND BRUCE, AND BE- 
TWEEN THE DISTANT DESCENDANT OF THE ELDER AND THE IMME- 
DIATE DESCENDANT OF THE YOUNGER DAUGHTER— INDICATION OF 
A LEANING TO THE FORMER VIEW— CONTINUED PLEADINGS— RE- 
SOLUTION OF THE QUESTION INTO THE SHAPE OF LITIGATION FOR 
AN ESTATE— THIS ENCOURAGED BY EDWARD AS LORD SUPERIOR — 
THE COMPETITORS ADMIT ALL HIS CLAIMS, AND ARE READY TO DO 
HOMAGE— QUESTIONS OF PARTITION AND COMPROMISE OPENED AND 
PLEADED— PECULIAR CASE PUT IN FOR THE COUNT OF HOLLAND — 
THE JUDGMENT IN FAVOUR OF BALIOL— CEREMONIES OF HOMAGE- 
CEREMONIES OF INVESTITURE IN SCOTLAND— THE NEW KING’S UN- 
POPULARITY AND DANGER — QUESTION HOW FAR PUT UNDER RE- 
STRAINT — LITIGATIONS APPEALED FROM HIM TO THE ENGLISH 
COURT— HIS HUMILIATION— A CRISIS. 

Adjourned as we have seen from August 1291, the great 
business of the adjustment of the succession was resumed 
in the beginning of June 1292.^ A new claim was then 
given in, which surely must have disturbed the gravity 
even of the decorous court of the Lord Superior. It was 
rendered by Eric, King of Nonvay, the son-in-law of 
Alexander III., and the father of the young queen who 
had died on her way home. He offers no explanation of 
any special Norse or other custom of descent on which he 


^ In the Foedera the resumption is dated on 1st June, while the ad- 
journment is to 2d June. Sir Francis Palgrave shows that this is the 
correct date. The ist of June in that year was Trinity Sunday! and 
this was doubtless foreseen in fixing the adjournment (Documents; 
Introduction, liii.) So much for the precision of Norman recorders 
and of editors like-minded. 
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but these, for some undiscoverable reason, were equally 
reticent, and would not commit themselves. The king 
then adjourned the meeting to the loth of October, 
announcing that he would in the mean time push inquiries 
all over the world to get light for his guidance on this 
vexed question. We can only see in all this that there is 
something behind it which the record is intended rather 
to conceal than to explain. 

When the proceedings are resumed at the adjourned 
meeting, the Great Roll of Scotland would leave us no 
better acquainted ■with the actual share taken in the dis- 
cussion by the auditors ; but we have information else- 
where of what they actually did. 

It was still the policy of the Lord Superior to exhaust, 
in the special competition between Baliol and Bruce, the 
question bebveen the nearer descendant by the younger 
daughter, and the more remote by the elder, before enter- 
ing on the claims at large. And the first question was. 
By what law should the question be tried? By the Im- 
perial, meaning the civil or Roman law, or by the laws 
and customs of England or Scotland?^ We shall now 
see how the scheme of the hundred and four arbiters was 
worked. King Edward put the question to his own 
tsventy-four, not collectively, but personally, in succession, 
as the votes are taken when the House of Lords sits as a 
criminal court, presided over by the Lord High Steward. 
None would admit the imperial law — any reference to 
that system alwa3's enraged the friends of the common 
law in England — and those who might think other^vise 
felt it prudent to keep their views out of sight. Most of 
the referees were quite clear that in an English court they 
could proceed by no other than English law ; and a few 
sought refuge in the unmeaning compromise, that the law, 
both of England and Scotland, should rule wherever these 
agreed witli each other. The next question was, Whether 
there was any specialty in the rank or dignity of this 
kingdom of Scotland that should exempt it from being 


* “An per leges Imperiales seu per leges et consuetudines regni 
Anglix vel regni Scotix?” 
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adjudicated upon like the other tenures of the realm?, and 
all answered that there was not. On these two questions 
King Edward’s own council of twenty-four were alone 
consulted. “ Those of Scotland,” as the persons selected 
by Bruce and Baliol were termed, had no opportunity of 
recording their opinion on these, which of all the questions 
put were the most eminently national in their character. 
Yet it was so managed that they too should appear to 
have had a voice. It was put to the claimants, Baliol 
and Bruce, and to the eighty of Scotland selected by 
tliem, whether they could show any cause why the king- 
dom of Scotland — a fief of the King of England — should 
be treated differently from earldoms, baronies, and other 
tenures. Under nice distinctions in the ways of putting 
the questions, the broad fact can be distinctly traced that 
the twenty-four of England were advisers or referees of 
the supreme judge, Edward himself, as to the judgment 
to be given, while the eighty of Scotland were merely the 
advisers of the two claimants as to the position they 
should take up as litigants — what they should admit, and 
what they should dispute. Accordingly the eight)^ are 
not heard in answer to the questions put ; the competitors, 
Baliol and Bruce, give the answers. These are not very 
emphatic, but import generally the readiness of both to 
submit to such decision as their Lord Superior may adopt, 
one point only being urged with some emphasis — that the 
kingdom of Scotland cannot be partitioned among several 
heirs like a private estate. 

Having thus in a manner felt the way towards finding 
a principle, by deciding what laAv it Avas to be sought for 
in, matters Avere ripe for fixing the principle itself; and 
the next question was, Whether the nearer descendant of 
the younger daughter, or the more remote descendant of 
the elder daughter, should be preferred? The ansAver, 
very neatly and distinctly put, Avas, that the progeny of 
the elder must be exhausted before that of the younger 
had any claim. This, as a necessary condition of a pure 
law of hereditary succession, rules to this day; and it is 
likely that the deliberations of the august body who 
assisted the Lord Superior did much to clear up the rules 
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of succession as an exact science. On the political bear- 
ing of the decision, however, the important specialty is 
that, as in the preliminary question, the English assessors 
only were consulted. 

Taking the principle so established for his rule, King 
Edward then decided that, as between the two, and as the 
pleadings stood, John de Baliol had a preferable title to 
Robert de Bruce. It was then put to the eighty of Scot- 
land if they had anything to say against this judgment. 
The forty selected by Baliol, when asked one by one, of 
course assented to it. When it came to the turn of those 
selected by Bruce, tire first on the list — the Bishop of 
Glasgow — made some faint demur ; he was in favour of 
the claims of Bruce, yet, in the shape in which it stood, 
he had nothing to say against the judgment ; and the rest 
followed him in assenting. In fact, the decision did not 
put Bruce out of court or find for Baliol, since all parties 
were yet to be heard before a final decision.^ What after- 
wards occurred may account for Bruce’s acquiescence in 
the interim decision — he had more to hope for in pleading 
his cause before the Lord Superior than in contradicting 
him. The material feature in this discussion is, that 
while it went forth that the question of the succession was 
remitted to a hundred and four arbiters, eighty of them 
being of Scotland and twenty-four of England, the eighty 
of Scotland were allowed no opportunity of giving either 
a judgment or an opinion on any of the great questions 
brought to a decision. 

Let us now look to the pleadings so far as they have 
come down to us, and try what instruction may be found 
in them. They are not to be confounded with the 


^ “ Quod secundum petitiones et rationes ex utraque parte Roberti 
et Jobannis monstratis, quas idem rex coram se et consilio suo cum 
magna diligentia inspid et examinari fecit, Robertas de Brus non 
habuit jus in sua petitioiie ad regnum Scotire secundum formam et 
modum petitionis sum. Et similiter dictum fuit dicto Johanni de 
Balliolo per prwdictum dominum regem, quod quoad petitionem suam, 
idem dominus rex non potest ei respondere ad plenum, quousque alii 
petentes jus ad regnum prtedictum Scotite, coram eo in curia sua 
fucrunt exauditi.” 

VOL. II. K 
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genealogical stateraerits in which the competitors set forth 
their claims. These are precise and formal, while the 
pleadiiigs in which each claimant supports his own case 
to the prejudice of the others are argumentative and dis- 
cursive. 

By far the most illustrious of these competitors — taking 
them, by the estimate of the prevailing court politics of 
the day— was Florence, Count of Holland. He was the 
son of that William of Holland who is in the roll of the 
emperors, though his empire was short and uneasy. The 
emperor’s wife was a Guelf, and otherwise he was connected 
with those houses which professed to derive their origin 
from a Roman stock, and looked on the Norman claim- 
ants— and their master, the Plantagenet himself — as 
modem upstarts, the representatives of successful Norse 
pirates. The connection of Florence with the Scottish 
royal family differed from that of every one of the other 
claimants. Ada, a daughter of Henry the son of King 
David, and consequently a sister of William the Lion, was 
married to a previous Florence, Count of Holland. Their 
great-grandson was William the Emperor, the father of 
Florence, the claimant. 

The law of primogeniture had become so far distinct 
that the descendant of a sister of King William must yield 
to the claims of his own descendants, unless there were 
some specialty for excluding them, and the Count of 
Holland would leave the stage on the mere announcement 
of his claim, were it not that he attempted to found on 
some such specialties. 

These are curious as exemplifying feudal usages, and 
they are in themselves peculiar enough materially to vary 
the monotony of the other claims. 

He maintained that Earl David had committed felonyj 
and that his descendants could not succeed to any right 
through him, being tainte4 by that remorseless ban of the 
English law — corruption of blood. As it was put in the 
pleading by J. de Wossemarmut, the attorney for the 
Count: ‘‘The before-named John de Balliol, Robert de 
Brus, and John de Hastings can demand no right to 
the realm of Scotland through the before-named David, 
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« 

for this same David was a felon, as in respect of homicides, 
robberies, and arsons of towns and houses ; and with ban- 
ner displayed evilly and disloyally, the castles of his lord 
the King of England besieged, took, and levelled.” The 
pleadings that have come down to us give no further clue 
to the occasion of these hostile acts by the Earl David 
against the King of England ; and from the tenor of his- 
tory we must infer that David’s felony was his fighting against 
England under his brother, William the Lion, before the 
Treaty of Falaise, But, for a reason shortly to appear, 
something more was necessary to open to the Count of 
Holland a title to that which could not go to Earl David’s 
representatives. He entered this additional plea: Earl 
David had solemnly renounced his right of succession to 
the crown — had renounced it into the hands of his brother 
King William, in presence of the assembled Estates, and 
had seen it transferred to his sister Ada, the ancestress of 
the Earl of Holland. The feudal system discountenanced 
gratuitous renunciations. Its principle throughout was a 
doctrine of equivalents, and that any owner of a possession 
or prerogative had simply given it away, was a point not 
to be easily made out to the prejudice of his heirs. In 
this transaction, however, there was an equivalent. In 
consideration of the chances abandoned for him and his, 
he received an estate in possession, which was yet en- 
joyed by the descendants of Earl' David’s three daughters 
— Baliol, Bruce, and Hastings. This estate the foreign 
attorney for the Earl of Holland calls Gharirache ; it may 
now be identified as the district of the Garioch in Aber- 
deenshire, which is known to have been a domain belong- 
ing to Earl David’s descendants. 

Among many arguments stated against this plea, one does 
credit to the forensic subtlety of the day : the Count refuted 
his case by the mere statement of it. His ancestress Ada 
could only have right of succession, as the sister of Earl 
David, and if he was a felon, his felony excluded his sister 
as well as his children. Then if Earl David sold his birth- 
right for 'this estate in Aberdeenshire, he sold what had 
already gone from him, and whoever might profit by the 
felony, the Count of Holland precluded himself from plead- 
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ing It, To this it was rejoined that the transaction occur- 
red before the felony, and hence the reason for plead- 
ing it. 

The Count had still farther and equally remarkable 
matter to state. He said the settlement of the crown on 
Ada and her descendants was adjusted in something very 
like a full parliament. “ The said King William caused to 
be assembled all his baronage of Scotland, as well of 
bishops, abbots, and priors, as earls, barons, and other 
substantial men of the land. , . . And these the said 

king ordained, provided, and established, that, if he should 
die without heir of his body begotten, or if the heirs from 
him issuing should decease rvithout heirs from them issuing, 
then they should hold Ada, his sister, as their lady, if she 
should be living; and if she should be dead, the heirs from 
lier issuing.” Thereafter the magnates assembled did 
homage, and swore fealty to Ada accordingly, 

Baliol and Hastings of course denied this transaction ; 
but, providing, as litigants well advised do, for its possibly 
being true, they said it went for nothing — ^it was a mere 
intimation to the tenants on the domain. If William had 
no power in his own person to alter the succession, these 
tenants on the domain could not give him such a power. 
So is met the only reference in the pleadings to the rights 
of the people of Scotland or of their representatives. 

The pleadings of the illustrious competitors are not 
exempt from the prevailing suspicion that attaches to the 
statements of litigants generally. Almost every litigant 
exaggerates his case, and even as to the facts, if they are very 
telling and are ill-supported, it is necessary often to'be scep- 
tical. Most people will, perhaps, doubt the Earl of Hol- 
land’s story, but some also have doubted, though vrith less 
provocation, whether Bruce adhered to truth in maintain- 
ing as he did that Alexander II., when afraid of dying 
childless, named him as his heir, and had the nomination 
confirmed by parliament. Upon this strong plea Baliol 
retaliated by charging Bruce with treason against the queen, 
in that he had taken up arms against her, and actually be- 
sieged and taken the Castle of Dumfries. . , 

Bruce could refer to instances of collateral succession, 
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third daughter, must be postponed to either. He there- 
fore pleaded that the estate — namely, the kingdom of 
Scotland should be broken up and divided among the 
representatives of the heiresses. Bruce had at first con- 
tended that Scotland was a sovereignty and indivisible, 
but he now found it expedient to amend his claim, and 
put in for his third part of the succession, thus making 
common cause with Hastings. He was met by an objec- 
tion not applicable to Hastings — his pleading was incon- 
sistent ; for whereas he had founded his original claim on 
the assertion that Scotland was a sovereignty and indi- 
visible, he now asserted it to be partible, and claimed his 
share. It would be an utter misunderstanding of the 
spirit of these pleadings to suppose that Bruce was taunted 
with this as anything to be ashamed of. His change of 
position was as natural as the tactic of the litigant, who, 
having claimed the sum total of a fund, is content in the 
end to take a dividend of it, Baliol's objection to the 
entering of such a plea was purely technical : and Bruce 
held against him that it is every suitor's privilege to put 
in whatever plea is for his advantage, unless there be an 
absolute rule of practice against him; and here thpe 
could be no such rule, for when he pleaded the indivisi- 
bility he was entering a general claim to the sovereignty 
of Scotland without reference to the claims of others, but 


now his plea of divisibility was put in by him as a party to 
a litigation in which Baliol was the one party, and he the 
other. 

The Lord Superior seems to have heard these and other 
such pleas with patience — indeed to have liked them, for 
they were gradually breaking down the old historic asso- 
ciations of a separate sovereignty, and preparing for the 
absorption of Scotland into the realm of England. From 
this point the pleadings for Baliol are that Scotland, 
thou^ subject to the superiority of the King of England, 
yet is a Sovereignty; and he rebuts all comparison be- 
tween it and several estates referred to as having been 
divided among heiresses. And here the tone of Bahols 
pleading has in it a touch of dignity, as supporting some 
remnant of separate sovereignty for Scotland, while the 
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others seek to remove the last shred of it. Thus, as 
shoAving the separate sovereignty of Scotland, Baliol sets 
forth that one who had committed felony in England flee- 
ing to Scotland could not be apprehended at the instance 
of the English authorities; to which Hastings makes 
answer, that if such things did occur, they were but an 
abuse.^ 


^ “ To the demand by Sir John de Hastings of the third part of the 
kingdom of Scotland, because that he springs from the third daughter 
of David, and the kingdom of Scotland is held of our lord the King of 
England, and because that there never was a king of Scotland anointed 
or crowned ; — Sir John de Baliol maketh answer, that although the 
kingdom of Scotland is held of our lord the King of England, never- 
theless, before the Incarnation of our Lord, and always since, the 
land of Scotland has been held as a kingdom by kings who have there 
governed the realm, and by the Church of Rome have been king 
named and for king held, as also by all kings of Christendom ; and 
royal dignity had, and justice in their land did unto all who of Scot- 
land were. And besides this, he says that the castles, burghs, or 
tows of Scotland, do not make the king, nor confer the royal dig- 
nity, but it is the royal dignity that makes the king ; castles, tows, 
and burghs, and all other things which in the said kingdom are, [are] 
unto this royal dignity appendant; the which dignity is one [and] 
entire, and the highest lordship in any land where kings do reign. 
And since that castles, cities, and burghs and tows, [are] annexed to 
this royal dignity, — ^without the which things it cannot be maintained, 
— just as the principal is non-partible, [so is] neither the accessary’ nor 
the thing which unto the principal appertains. 

“And as to that there is no king anointed or crowned, the said Sir 
John de Baliol maketh answer, — that the anointing of a king or the 
crowning of a king is only the sign of a king, what he ought to be. 
And this appears in every crown of a king, which is round, and so 
signifies perfection ; and the four flowers of the crown, each 
signification in itself : the flower in front signifies justice, the : 
behind might ; and of the other two flowers, the one signifies 
perance, and the other prudence. And so the crown does not ■ 
the king, but it is an emblem, as before is said. 

“ Besides this, he says that there are many kings who are '■ 
who are not crowned, as the Kings of Spain, the King of Porting"’ 

■ the King of Saveme, and the King of Vaxen, who hold their kingdc 
of the King of Almaine, as also the King of Arragon ; the which all 
hold their kingdoms as non-partible. And like as in the time of our 
lord the King now reigning, the younger brother of the King of Arra- 
, gon demanded as against the king, his brother, part of the kingdom 
of Arragon ; and because that he would [not] do him the right he de- 
manded, he sent his messengers to the King of France, and to our 
lord the King of England, and to the King of Spain, and to several 
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others seek to remove the last shred of it. Thus, as 
showng the separate sovereignty of Scotland, Baliol sets 
forth that one who had committed felony in England flee- 
ing to Scotland could not be apprehended at the instance 
of the English authorities; to which Hastings makes 
answer, that if such things did occur, they were but an 
abuse.^ 


^ “ To the demand by Sir John de Hastings of the third part of the 
kingdom of Scotland, because that he springs from the third daughter 
of David, and the kingdom of Scotland is held of our lord the King of 
England, and because that there never was a king of Scotland anointed 
or crowned ; — Sir John de Baliol maketh answer, that although the 
kingdom of Scotland is held of our lord the King of England, never- 
theless, before the Incarnation of our Lord, and always since, the 
land of Scotland has been held as a kingdom by kings who have there 
governed the realm, and by the Church of Rome have been king 
named and for king held, as also by all kings of Christendom ; and 
royal dignity had, and justice in their land did unto all who of Scot- 
land were. And besides this, he says that the castles, burghs, or 
tows of Scotland, do not make the king, nor confer the royal dig- 
nity, but it is the royal dignity that makes the king ; castles, tows, 
and burghs, and all other things which in the said kingdom are, [are] 
unto this royal dignity appendant; the which dignity is one [and] 
entire, and the highest lordship in any land where kings do reign. 
And since that castles, cities, and burghs and tows, [are] annexed to 
this royal dignity, — ^without the which things it cannot be maintained, 
— just as the principal is non-partible, [so is] neither the accessary' nor 
the thing which unto the principal appertains. 

“And as to that there is no king anointed or crowned, the said Sir 
John de Baliol maketh answer, — that the anointing of a king or the 
crowning of a king is only the sign of a king, what he ought to be. 
And this appears in every crown of a king, which is round, and so 
signifies perfection ; and the four flowers of the crown, each has a 
signification in itself : the flower in front signifies justice, the flower 
behind might ; and of the other two flowers, the one signifies tem- 
perance, and the other prudence. And so the crown does not make 
the king, but it is an emblem, as before is said. 

“ Besides this, he says that there are many kings who are reigning 
who are not crowed, as the Kings of Spain, the King of Portingale, 

• the King of Saverne, and the King of Vaxen, who hold their kingdom 
of the King of Almaine, as also the King of Arragon ; the which all 
hold their kingdoms as non-partible. And like as in the time of our 
lord the King now reigning, the younger brother of the King of Arra- 
gon demanded as against the king, his brother, part of the kingdom 
of Arragon ; and because that he would [not] do him the right he de- 
manded, he sent his messengers to the King of France, and to our 
lord the King of England, and to the King of Spain, and to several 
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seems to have felt that the time had come for a conclu- 
sion. There is evidence of quick work; all the competi- 
tors, save the descendants of Earl David, appear with- 
drawing their claims as if by a simultaneous vote, though 
there was doubtless much dealing with them to get them 
out of the way at the right time. Before judgment, two 
questions were put to the assemblage, the which, as the 
Great Roll succinctly tells, brought out answers to the 
effect that in this question the estate was not divisible, 
and the descendants of the elder sister must be exhausted 
before those of the younger have a title. In the fuller 
accounts of the affair, however, we find that King Edward 
got answers to four questions from the eighty of Scotland, 
though we do not see, as in the earlier stage, in what form 
they were rendered. The first was, Whether the kingdom 
was partible? and they answered that it was not. 

The second was. Whether the estates belonging to the 
crown were partible? and the answer was, that if they 
were within Scotland they were not, if out of Scotland 
they might be. 

The third was. Whether earldoms and baronies were 
partible in Scotland ? and they answered, that earldoms 
were not, as had been found in the succession to the 
earldom of Athole, but baronies were understood to be 
partible. 

The fourth question was more general, If the kingdom 
was not partible, and so should fall to the descendants of 
the eldest, was it consistent with practice to make some 
provision for the younger daughters or their descendants ? 
The answer was, that there had been no opportunity to 
provide for such a case in the succession to the crown ; 
but in the succession to earldoms it was usual for the 
eldest, who took the estate, to make some provision for 
the younger — ^but this was matter of grace, not of right. 

To complete the history of the great cause it is neces- 
sary to give these last particulars, because they are con- 
tained in documents evidently authentic ; but it would be 
satisfactory to know more than these documents tell of the 
spirit in which they were put and answered. 

On the Monday after the Feast of St Martin, in No- 
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vember, there was a great assemblage in the Castle of 
Berwick to hear the Lord Superior’s judgment, which, as 
all by this time must have well known, was in favour of 
Baliol. It was a correct judgment according to the law 
of hereditary descent as now established, and probably 
the full consideration which the case received may have 
done much to settle the rule of primogeniture for after- 
times. 

There was still business to be done. The new vassal 
had to do homage, and instructions had to be issued for 
his investiture in his fief. These operations are almost 
hidden in a procession of formalities, devised for the pur- 
pose of placing the result of the momentous process be- 
yond any possibility of question or cavil. A piece of 
business had to be adjusted in the winding-up, small in 
itself, yet holding a significant meaning. The fees to be 
paid to the Lord Chamberlain for the King of Scotland’s 
homage had to be adjusted. By an ordinance recorded 
in the Great Roll it was fixed at twenty pound, — the 
double of an earl’s fee. Thus, often as we find mention 
of a king of Scots doing homage for something or other, 
there was no precedent for what he must pay in doing 
homage for the kingdom of Scotland.^ And this is in 
harmony with all the proceedings before the Lord Supe- 
rior. Their character, as ordinary feudal usages turned 
to the accomplishment of a new object for which there 
were no set precedents, is sustained throughout. 

There was abundance of further technical procedure in 
the winding up, but we have now reached the result, and 
the further formalities make no part of the story. It 
would not be very instructive to recapitulate them ; and 
in fact, as they are all on parchment, an account of them 
would be about as uninteresting as an abridgment of any 
set of title-deeds. The tiresome uniformity of the written 
documents is varied by one small but significant piece of 
material work. The seal used by the guardians was 
broken into four pieces, which were put into a leather bag 


1 “Ratione homagii quod idem rex Scotia fecit regi Anglia pro 
regno Scotia.” 
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mony to be performed, and certifying him as the proper 
person on whom it should be performed. He was en- 
throned accordingly on the 30th November 1292. There 
was still a step wanting to satisfy his master. Homage 
had been taken of him at various stages of the process ; 
it was now desirable that he should render it as an invested 
king, and he did so accordingly on the 26th of December 
at Newcastle, where King Edward received him. He was 
now sent back to his people, as thoroughly complete a 
vassal king as the technical skill of the Norman jurists 
could make him ; and his was doubtless deemed the lot of 
a fortunate and happy man. In that brilliant chivalry — 
that group of gay adventurers who, unburdened by nation- 
ality or other serious creeds, were following fortune wher- 
ever they could find it — he had drawn the foremost prize 
going ; but it only cast him into a sea of troubles. It was 
plain from the first that his people would not bear the rule 
of a servant of Edward. In the society he had left behind 
him, no one dared speak of anything but homage and the 
rights of the Lord Paramount. Among the people now 
surrounding him these were terms not to be endured, and 
he was far away from his master and protector. He was 
thwarted in the selection of his officers, and had to strug- 
gle with all the difficulties which subordinates can throw 
in the path of an unwelcome master. He does not seem 
to have been a man of much ability — indeed he is liberally 
termed a fool by friends as well as foes — ^but his position 
was one in which courage and ability might have only made 
mischief. It was said at the time that he was in terror for 
his safety ; and one contemporary writing from the English 
side compares the poor simpleton to a lamb among 
wolves.^ 


In the St Albans Annals, attributed, to Rishanger, who, for the 
reasons already- mentioned (p. 155, note), had means of knowing what 
was going on, there is a lively enough notice of King John’s reception : 
“Scoti autem, volentes nolentes, ilium ut regem animo turgenti mo- 
leste suscepurunt. Illico omnes famulos suos de sua notitia et natione 
summoverunt, et alios, ignotos sibi, ad sui ministrationem deputarunt. 
Regimn nomey ei regre imposuerunt, non spontanea voluntate, sed 
coacti, et regium officium ei penitus abstulerunt, dicentes, mutue. 
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It happened that individual members of the community, 
in the ordinary pursuit of their personal aims, Avere the 
means of rousing the exasperation of the body at large, by 
bringing ^ home to them in a palpable shape the national 
degradation. The rumour had gone forth that the king’s 
courts were no longer supreme — there was an authority 
above them, which could correct their decisions and remedy 
their acts of injustice. This Avas glorious neAvs to dis- 
appointed litigants. ItAvas desirable, too, that as speedily 
as possible the Lord Superior should exercise his power 
as the protector and redresser. 

The first to appeal unto Caesar Avas Roger Bartholemew, 
a burgess of Berwick. A certain Marjory Moigne, a Avidow 
in Berwick, took proceedings before the Court of the Cus- 
todes at Edinburgh on the folloAving statement ; — She had 
lent to William the goldsmith a hundred and eighty pounds 
sterling, the property of her boys. The goldsmith having 
died, Roger, as his executor, had taken possession of his 
estate, but had not repaid the AvidoAv. There Avas a 
counter-plea, that the goldsmith’s estate had a claim for 
the maintenance of the boys, and that to the rest of the 
fund the Avidow had helped herself by taking it out of the 
executor’s strong-box. On these counter-pleas a litigation 
was built, the result of Avhich was disastrous to Roger ; 
and it Avas only in human nature that he should seek a 
remedy, Avithout being hindered by considerations about 
the sacrifice of his country’s independence.^ King Ed- 
Avard, at NeAvcastle, named a council to hear the case. 
King John protested that there existed a treaty providing 
that no native of Scotland should be required to plead to 


‘ Nolumus hunc regnare super nos.’ Ille autem, simplex et idiota, 
quasi mutus et elinguis comperta superstitiosa seditione Scotqrum, non 
aperuit os suumj timuit enim feralem rabiem illius jopuli, ne eum 
fame attenuarent, aut carcerali custodia manciparent.’ Sic degebat 
inter eos anno integro, quasi agnus inter lupos.’’— Annales Anglise et 

Scotim, 371. . r. .. j- 

1 “Placita apud Edenburgh coram custodibus regni Scotie die 
Jovis in festo S. Luce Evang, Anno Dorn. MCC. nonagesimo primo. 
Under this title the Avhole case will be found in Ryley’s Pleadings m 
Parliament, p. 146. 
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any suit, civil or criminal, out of the realm. King Edward 
said that, supposing there were such an obligation, it could 
not affect his right to control the judges he had himself 
appointed ; but he was resolved to remove all possibility of 
mistake, and, speaking fairly out, proclaimed that he was 
determined to hear all appeals from the country of which 
he was Lord Superior. Though a thoroughly practical 
man, not to be turned from his purpose by parchment, it 
seems to have been felt by Edward as undesirable that 
there should remain in writing an agreement like the 
Treaty of Brigham, by which, in many shapes, he had be- 
come bound to obser\'e the independence of Scotland, and 
had especially engaged that no Scotsman could be cited 
as a litigant into England. Accordingly, he extracted 
from Baliol a discharge and renunciation of this treaty for 
himself, his kingdom, his heirs, and every conceivable 
being supposed to have an interest in its provisions. 
While they were at such work, Edward’s lav7ers extended 
the cancelling to every kind of document known to exist, 
or aftenvards turning up, in which there might be any con- 
dition that could by possibility be pleaded against the exer- 
cise, in any circumstances, of his sovereign superiority. 
This discharge, for greater security set forth both in 
Latin and French, is the last in “ The Great Roll of Scot- 
land.” The elaborateness with which it raises a verbal 
fortification against every possible argument, plea, or 
quibble, that might be brought against the claims and acts 
of the Lord Superior, makes it a curious document ; and 
the study of it might be instructive to a sharp attorney 
accustomed to prepare obligations for holding people to 
bargains which they may possibly repudiate as iniquitous. 

The pecuniary squabble among the burgess families in 
BeiAvick thus expanded into a critical question of national 
politics. It was followed by another, which, standing 
alone, would have been of infinitely greater moment, since 
it concerned rights of succession connected ■with the earl- 
dom of Fife. It involved complex points, both in pedigree 
and legal formality, grounded on a claim by Macduff, the 
younger sou of the last earl, who, as against his grand- 
nephew, demanded certain lands which he said his father 
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had given iiim. The real importance of the case layin its 
finding it way to the Estates of Parliament. The sitting 
began at Scone on the loth of Februaiy 1293. The judg- 
ment was against Macduff, who appealed to the Lord Supe- 
rior. "With these two rases in hand, a sort of rule of court 
^vas framed for hearing appeals from Scotland. It in- 
volved two remarkable conditions — that in such appeals 
the King of Scotland was to be cited, and must attend as a 
party ; and that the appellant, if successful, should have 
damages or reparation for the injustice done to him in 
the court below. 

It is easy at this stage to see that, whatever the ulti- 
mate views of King Edward may have been, his im- 
mediate object was to subject his new vassal to deep 
humiliation. 

On the Macduff case the King of Scots was cited to 
appear before the high court of the Parliament of England 
on the day after the Feast of Trinit)'-, in the month of 
March. He did not appear; he was afraid to set off on 
such an errand. He -was again cited to appear in October. 
Meanwhile, in August, there was a meeting of the Estates 
at Stirling — a meeting which may be called the second 
Parliament of King John.^ The business it transacted, so 
far as we have it on record, related to personal feudal 
claims. They v'ere of considerable territorial importance. 
Two of them — tlie one affecting the domains of the house 
of Bruce, the other tliose of the house of Douglas— were 
appealed to King Edward and his Parliament. It is in 
the shape taken by the appeals already entered that poli- 
tical importance and historical interest centre.^ King 
John obeyed the second summons, going up to England . 
with instructions, whether they were communicated to him 
by the assembly at Stirling, or otherwise. We see by the 


r See the proceedings of the two meetings, during John’s short reign, 
in the first volume of the Scots Acts, p. 89 et seq. 

2 A good account of the three litigations in which the houses ot 
Macduff Bruce, and Douglas were interested, is given by Lord Hailes, 
who seems to have taken a professional interest in them as a genea- 
logical lawyer, Annals, i. 274 et seq. 
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into a decree, King John preferred to his superior, in very 
humble guise, a petition for delay, until he should consult 
“ les gentes de mon royalme,” as he called them, promising 
to report the result to the first Parliament after Easter. 
The Lord Superior thought fit to grant this petition. 
But these judicial proceedings were destined to be borne 
down by political impulses of a more powerful kind; and 
we have no more records of the appeals against the King 
and Parliament of Scotland to the King and Parliament of 
England. 


/ 



CHAPTER XX, 


WAR OF INDEPENDENCE TO THE BATTLE OF STIRLING. 

Edward’s quarrel with France— the opportunity for Scot- 
land— alliance BETWEEN FRANCE AND SCOTLAND- THE FOUNDA- 
TION OF WHAT IS CALLED THE ANCIENT LEAGUE— ITS IMPORTANCE 
IN EUROPEAN HISTORY — POPULAR CONDITIONS OF ITS ADOPTION 
ON THE SCOTS SIDE— EDWARD’S RETURN AND INVASION OF SCOT- 
LAND — ^THE SIEGE OF BERWICK— BALIOL DRIVEN TO RENOUNCE 
HIS ALLEGIANCE — MARCH NORTHWARDS — EDINBURGH— THE RE- 
MOVAL OF THE CONTENTS OF THE ROYAL TREASURY — SCONE — 
REMOVAL OF THE STONE OF DESTINY — ITS STRANGE HISTORY BEFORE 
AND AFTER THE REMOVAL— THE BLACK ROOD OF SCOTLAND AN- 
OTHER ACQUISITION— ITS HISTORY— EDWARD’S CIRCUIT AND COL- 
LECTIONS OF HOMAGES— APPEARANCE OF WALLACE ON THE SCENE 
— ^VHAT IS KNOIVN OF HIM COMPARED WITH THE LEGENDARY 
HISTORY— HIS CAPACITY AS A COMMANDER AND ORGANISER — HOW 
HE GATHERED AN ARMY— HIS VICTORY AT STIRLING BRIDGE, 


At this juncture an event occurred on the Continent 
momentous to Scotland, and even to Europe. It furnishes, 
too, an apt warning of the futility of passing a judgment 
on the political relations of nations and communities from 
feudal forms and parchment records. In the records of 
the court of France for the year 1294, there is an entry to 
the effect that Edward of England, summoned as a vassal 
to appear before his lord superior, the King of France, 
having failed to obey the summons, is punished for con- 
tumacy. The forms of feudal style in which this step is 
recorded, are a fair rival in domineering and. insuUing 
language with those of King Edward’s scribes in the affairs 
of Scotland, for France was then in one of its expansive 
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be secret to many of the Scots themselves. Yet great 
care was taken to place it on a broad popular basis. 

According to a fashion of the day, the diplomatists on 
both sides were eloquent in setting forth noble motives 
for what they were doing. The advisers of King John 
must have surely yielded to a sense of sarcasm, when they 
made him express his indignation at the undutiful conduct 
of the King of England to his lawful superior the King of 
France — ^perhaps it was a faint attempt to pay oft' old 
scores. This was the starting of that great policy which 
had so much influence for centuries on both sides of the 
British Channel — the policy of France and Scotland 
taking common counsel against England. It is just pos- 
sible that the preservation of Baliol’s French estates, 
Bailleul, Dampierre, Helicourt, and Hernoy, may have 
had some influence in reconciling him to so strong a 
measure ; but what gave its real stability and power to 
the league between Scotland and France was their com- 
mon interest, founded on their common danger. Pro- 
minent in this treaty was a royal alliance — Edward, the 
son of the King of Scots, was to marry the King of 
France’s niece, the daughter of the Count of Anjou. 
There were stipulations for matrimonial provisions, and 
veiy carefully drawn stipulations, that Baliol’s son, Ed- 
ward, should really be his successor in the throne. For 
the rest. King Philip engaged to protect Scotland from 
English invasion, by sending an army and otherwise, and 
the Scots king bound himself to break in on the borders 
while Edward was engaged in the war abroad.^ This last 
was a bargain for wasting, destroying, and slaying, ren- 
dered in terms which sound %avage through the diplomatic 
formalities. The engagement was but too literally kept. 
One rabble army swept the western, and, another the 
eastern, border counties, pillaging, destroying, and burn- 
ing after the old fashion. 


^ The substance of the treaty is in some measure preserved in the 
Foedera (Record edition), i. 822, and in Hemingford, i. 66. The 
most complete rendering of it, however, is in the first volume of the 
Scots Acts (Acta Regis Johannis), p. *95. 
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Both returned without any battle or achievement to 
give the mark of soldiership to their expedition. A course 
more wantonly impolitic for a countr)' in Scotland’s posi- 
tion could not well be devised ; but it was a country not 
only without any conspicuous leader, but deprived, by a 
succession of singularly adverse incidents, of the machinerj' 
which a nation requires for its government even in ordinary' 
times. Bruce, the competitor for the crown, died about 
this time. His son, the father of the great King Robert, 
was suspected of treating for the reversion of the rights 
likely to be forfeited by Baliol ; and the raids against 
England seem to have been directed by Comyn, Earl of 
Buchan. 

It has generally surprised historians that so strong and 
•warlike a king as Edward should have left the French 
contest a loser rather than a gainer. His fiery spirit was, 
however, ruled by a deep sagacity. As emperor of all the 
British Islands, with Ireland, Wales, and Scotland sub- 
dued, he would achieve an eminence and power not to be 
risked for the sake of straggling dependencies on the 
Continent Accordingly, he determined at present to 
concentrate his powers on Scotland. 

He marched northwards with thirty thousand foot- 
soldiers and five thousand mounted men-at-arms.* This 
was a powerful force. The horsemen, clad in complete 
mail, their actual fighting power enhanced by a supersti- 
tion that they were unassailable, were then to an army 
what cannon are now — they could not be too numerous. 
An army, of course, required other elements, but these 
never failed in full proportion to the mounted men, whose 
number was ever limited by the difficulty of procuring 
them. He determined to pounce upon Berwick — at once 
the key of Scotland, and the centre of its commercial 
riches. He forded the river Tweed a few miles above its 
mouth, and thus got his army clear of the difficulty of 
crossing a river in the face of an enemy. He now marched 


1 The chronicles say 4000 ; but in the diary to be presently re- 
ferred to the number is 5000. — See Stevenson’s Documents, &c., 
ii. 25. 
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through ground /hniilinr to him in the conferences about 
the competition. At that time we have found that he 
c.nuc and went a.s )ic pleased, liolding Jits court in the 
town or the castle of Berwick a.s suited him ; but now the 
castle or cit.idcl u-ns garrisoned -by Scots, arid even the 
town resolved to resist. 'I’his presumption made Edward 
furious ; atul a chronicler of the day who was deep in the 
kifig’s confidetme, and practically concerned in his pro- 
ject.s on Scotland, thought it worth his while to preserve 
sotne corUumehous taunts with which an audacious citizen 
ai;i;ravatc<l the monarcli'.s potent wrath.‘ It received 
more ardent aggravation from the burning of some ships 
which ii:uj i)cen .sent for a .sea attack. The to\Yn, with 

* Tht'., .t; };ivcn f>y Uisiiangcr, is perlinpj die oWest relic of the 
I.owl.nnil of llic tiny ; "Coufc'tim iiniss c Scotis altavocc ccepit 
conviti.^ c! vcfli.i proli.’o n tc;fi inferre pntri.i lingua, — Kyug 

I'Mv.'.’.xd, uaiinc dui havc.>t Ikrwic, pike the ; wantte thu havestgeten, 
iSikethc’ (p. 373'. 

In an <>M French chronicle the taunt is varied, and accompanied 
5 >y .1 hii at the t'emml pcctilbrily which gave occasion to the nick- 
name h/hv.ud l.ong-hanks— 

Wlut wen !c ihc Kyn:; EUvorU 

I\'f Wynne lIcnr’A'yiic 
A! our irnihAnVcN? 

(* j p'tKC it Jjini, 

AnJ v?tcn he it hnvc wonne 
Gv* <!il;c ic ((im." 

Atul in couUTicnt the chronicler snys briefly : “Quant le bon roi Ed- 
u ard oi cc'lc rej'roece taunt fist' il par sa pniscc qc il assailli les 
pottC', et pa'-sa cl conquist ia vide, ct occist par sotin gracious poor 
vynt ct ciiik inillc cl sejH centr.” — Wallace Papers, 142. 

' 'riiough we neerl not believe that these sarcasms had such an effect 
in raising the fury of the king, the notoriety given to them shows that 
they must have liecn effective, though we cannot, now easily see their 
I'oinf. The best te.itiniony to their celebrity is, that Peter Langtoft 
m ill’s chronicle took them up ns hits, and deliberately answered them 
in the sjiirit of tlie old taunt of retaliation, that they may laugh who 
svin, since the pick-axe and the dyke at whidi the others sneered had 
Ijccii effectual : — 

“ Pikit tiim, and diWl him, on scome said he. 

I tc eikes .and dikes in IcnRlh, as him likes, how best it may be, 

And tiioii Iiast fer thi pikyne. mykille illc likyng, the sollie is to sc, 
tVitliom any Icsvne, .allc is thi hctliinc, fallen open the. _ 

I'or seaired cr thi Scottis, and hodred in thcr hottes, nettcr the! nc the. 

Right ats 1 rede, thei tomblcd in 'J’uede, that woned hi the sc.” 
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Newcastle. Those who now had a stronger hold on him 
than the Lord Superior, compelled him, instead of giving 
attendance, to render a witten renunciation of his vassal- 
ship.^ 

This document did not reach King Edward until after 
he had completed his work at Berwick. He was probably 
in high spirits ; and it is on this occasion that he is said 
to have uttered the sarcastic threat—" The foolish traitor, 
what folly ! If he won’t come to me, I must go to him.” ^ 
King Edward marched northwards, and the next point at 
which he met any difficulty was the Castle of Dunbar, 
close on the sea. It had but just fallen into the hands of 
the independence party ; and we are told that it was taken 
from them, although an immense army came to the sup- 
port of tlm garrison.3 We are furtlier told that this army 
was defeated and many prisoners taken. There evidently 
was not, however, a great battle with organised troops and 
known commanders pitted against each other. The Scots 
seem to have been a confused mass, of whose numbers 


^ The instrument announcing the renunciation of fealty must have 
created unbounded ridicule among the accomplished feudal draftsmen 
in King Edward's employment. It is in extravagant contrast to the 
decorous documents among which it has been preserved. It is a piece 
of vehement scolding, weakened by the difficulties of putting that kind 
of expression into the Latin language. The conclusion is utterly in- 
consistent with feudal logic. On the ground of the outrages and con- 
tumelies to which he has been subjected. King John retracts homage 
and fealty to King Edward, both for himself and any subjects of his 
■who may have committed themselves in the matter. If the homage 
and fealty were the fulfilment of the King of England’s rights, they 
could not be retracted orwithdrarvn ; and there is nothing said about 
their being illegal or exacted under coercion. It is easy to see that 
King John had not such skilful feudal draftsmen at his elbow as those 
who drew the documents in the Great Roll. — Foedera (Record edi- 


tion), i. 856. _ 

® Epigrammatic utterances by histoncal characters on cntical occa- 
sions are notoriously found, when investigated, to be standing on 
slippery testimony. This saying seems to have no better testimony 
than Bower's. He, however, evidently gives it unaltered in the form 
in which it existed in tradition, for it is stuck into his monkish Latin 
in the original French ; and, as Lord Hailes observes, he mistrans- 
lates it, losing its point. — Scotichron., xi. 18 j Hailes’s Annals,!. 


289. 

** See Rishanger 


and Hemingford. 



172 


WAR OF INDEPENDENCE. 


Stirling, where he found the castle deserted, and passed on 
to St Johnstone, or Perth, where he abode three days. In 
the adjoining Abbey of Scone he found something which 
it was well worth his while to remove and keep, and he 
either took it with him northwards or left it till his return : 
this was the Stone of Destiny— the palladium of Scotland. 
It was enshrined in a chair or throne, on which the kings 
of Scots were wont to be crowned. Its legendary history 
was, that it was the pillow on which Jacob reposed when he 
saw the vision of the angels ascending and descending the 
ladder, and that it was brought over by Scota, that daughter 
of Pharaoh from whom the Scots line of monarchs was 
descended. In terms of a prophetic couplet,^ it was its 
virtue that wherever it might be placed there would the 
Scots be supreme ; and it will easily be believed that the 
prophecy was recalled, when in after-days the monarchs of 
the Stewart dynasty sat on it to be crowned in West- 
minster. 

King Edward was a serious prince, according to the 
notions of the age, and much given to relic-worship. He 
chose a spot sacred by its uses, and by the presence of his 
own household gods, for the reception of the great relic — 
the achievement of his sword and spear. It was in the 
chapel built by his father, containing the shrine of Edward 
the Confessor — where his loved Queen Eleanor and his 
father were buried, and where he then desired that his own 
dust should be laid.^ He intended at once to enclose the 
relic in a shrine, which should be the coronation chair of 


nut. There is, however, “una nux cum pede argentea deaurata 
fracta.” The removal of these things was so far remembered as to get 
into the chronicles ; — 

“ Hie rex sic totam Scofiam fecit sibi notam, _ _ ' 

Qui sine mensxtra tulit jnde jocaiia plura.’’ — ScotiebroD., xi. 25. 

1 “ Ni fallat fatura Scoti, quocunque locatum 
Invenient lapidem, regnare tenentur ibidem.” 

2 In contemplating it in its place— which we may now do— to feel 
the full effect of the scene we should for a moment restore in im.agina- 
tion the altm and its appendages, and lay aside for a_ time the low 
esteem in which relics, however sacred, are in those times held. — ■ 
Joseph Hunter’s Paper on King Edward’s Spoliations in Scotland, 
Arch. Journal, xii. 245. 
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the kings. At first he gave orders for a chair of bronze, then 
altered his intention, and had it made in wood. Its cover 
or shrine thus being a seat or throne, altered and adorned 
from age to age, became the coronation chair of the kings 
of England.'^ 

That the stone was so eagerly seized by King Edward, 
so tenaciously retained by his successors, and so highly 
distinguished in its new place, are now the chief testimony 
to the fact that it was an object of high reverence and 
honour in Scotland. The oldest annalists evidently make 
their first acquaintance with its existence when they come 
to tell of its removal. Whatever- revelation they afford of 
its earlier history is limited to the one item, that at the 
enthroning or inauguration of Alexander III. he was 
solemnly placed upon “the stone” reverently preserved 
for the consecration of the kings of Scotland.^ 

There was, besides the use of the Stone of Destiny, an- 
other sanction necessary for the completion of an ancient 
Scots coronation — the presence and intervention of the 


^ For instance, at the coronation of Henry IV. — “ Introducto rege, 
et incathedrato sede regali super lapidem qui dicitur ' Regale Regni 
ScotisE,' cantabatur Antiphona.” — Riley, Chionica Monasteiii S. 
Albani, 294. In the inventory of articles received by King Ed- 
ward it is called “unapetra magna supra quam reges Scotite sole- 
bant coronari.” — Arch. Journal, xiii. 250. 

" This ceremony is notable in history from the appearance and par- 
tlc.rpatiournt.'he ceremomes of aCeVdt seer, see above, p. 21. From 
what seems a mixture of Celtic and feudal customs, it has been sup- 
posed that “the stone” came along with the old traditions of the 
Irish race who ruled in Dalriada. The history of this palladium has 
had its full share of skilled investigation — see in the eighth volume of 
the Proceedings of the Antiquaries’ Society of Scotland, ‘ The Corona- 
tion Stone, by 'William Skene, Esq., LL.D., Vice-President S. A. 
Scot.,’ followed by ‘Note on the Coronation Stone, by John Stuart, 
Esq., LL.D., Sec. S. A. Scot.’ But the chief result of all inquiries 
has been to bring forth the ancient and picturesque legendary history 
that accumulated over this simple stone when it became associated 
with the history of the War of Independence. The beginning of that 
history is in the pleading before the Pope by the Scots emissary, 
Baldred Bisset, to be afterwards noticed. The passage has been thus 
translated from the record : “The daughter of Pharao, King of Egypt, 
with an armed band and a large fleet, goes to Ireland, and there being 
joined by a body of Irish, she sails to Scotland, taking with her the 
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chief of the clan Macduff. We shall presently come across 
a memorable incident arising out of this ancient rite, but 
it may be well to say a word about it here, where it will 
give less interruption to the narrative 'of events. In the 
age of the popular histories it was said that the Thane of 
Fife and head of the clan Macduff had given such mate- 
rial aid m the revolution that dethroned Macbeth and 
raised King Malcolm to the throne, as to secure the un- 
dying gratitude of Scotland and her royal race, manifested 
in conferring on that house all its mysterious privileges,^ 


royal seat which he, the King of England, with other insignia of 
the kingdom of Scotland, carried with him by violence to England. 
She conquered and destroyed the Piets and took their kingdom ; 
and from this Scota the Scots and Scotia are named, according to 
the line — 

" ‘ A muliere Scota vocitatur Scocia tola.’ 


— Proceedings, tUsttp., p. 8i. 

The Stone of Destiny has been recently taken out of its case under 
the seat of the coronation throne. It was found to be an oblong rec- 
tangular block of limestone, a good deal worn with handling, and 
bearing no engraving or inscription. For lifting it there are two 
rings, one at each end, attached to it, with careful arrangements to 
prevent their breaking off by the weight of the stone. The mortis- 
ing is in the centre of each end — equidistant from each side, and from 
the top and bottom. As it would be inconvenient, however, to hold 
the rings in such a position, there is a bar or link long enough to keep 
each ring clear of the upper surface of the stone. The only old de- 
scription of the stone, given in an English account of Baliol’s inau- 
guration, will be seen from the above to be inaccurate : “ Concavus 
quidem, ad modum rotunda: cathedrae confectus.”— Hemingford, ad 


an. 1292. 

^ The privileges of the clan Macduff is one of the questions which 
recent archaeologists have been loath to touch. They included “the 
right of placing the king in his chair at his coronation, the command 
of the van in the king’s army, and po^ver to compound, by a sum of 
money, for the accidental murder of a nobleman or commoner by any 
of them. There still remains, not far from Lindores, a stone cross 
which served as a boundary between Fife and Stratheam, with an in- 
scription in barbarous verses, which had such aright of sanctuary that 
a murderer rvithin the ninth degree of relation to Macduff, Earl of 
Fife if he could reach the cross and pay nine cows, with a heifer, 
should be acquitted of the murder.”— Gough’s edition of Camden s 
Britannia iv 3. The cross had disappeared when Gordon looked 
for it about the year 1711 (Itinerarium, 170). The inscription mid_ to 
have been upon the cross, concluding with the words Iimpide 
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But this is only one of the many attempts to supply, from 
speculation and invention, the place of lost knowledge. 
It would be as difficult for us now to solve the secret as it 
was for the monks of the fifteenth century. 

Besides the Stone of Destiny, King Edward got posses- 
sion of another movable, valuable to him as a weakening 
of the enemy and a strengthening of his oivn hand by the 
possession of a potent relic ; this was the celebrated Black 
Rood or Holy Rood. It was a certified fragment of the 
true cross preserved in a shrine of gold or silver gilt. It 
was brought over by St Margaret, and left as a sacred 
legacy to her descendants and their kingdom, and its re- 
moval was a loss to Scotland, second only to that of the 
Stone of Destiny. The rood had been the sanctifying 
relic round which King David I. raised the house of 
canons regular of the Holy Rood, devoted to the rule of 
St Augustin, at Edinburgh. The kings of Scotland after- 
wards found it so convenient to frequent this religious 
house that they built alongside of it a royal residence or 
p.alace, well knomr to the world as Holyrood House. 
The importance of such a relic to the country having the 
good fortune to own it, is shown in its finding a legendary 
miraculous histor}'. As it goes. King David had gone 
a-hunling into the forest of Drumsheuch, on which now 
stands Charlotte Square and other parts of western Edin- 
burgh. The day was the commemoration of the exalta- 
tion of the cross. The king followed his sport in defiance 
of the solemn admonition of his confessor, and of course 
something was to come of his so -doing. He followed, 
unattended, a stag, which stood at bay and would have 
done hirir deadly injury, but the sacred relic at the mo- 
ment miraculously slid into his hands and the furious ani- 
mal vanished.* This relic being small and portable was 


Jnmp-C'Je l.'ibrum,'' is an attempt to produce something that might 
pass as an ancient unknotvn language, by .a scribe whose use of 
sr.cinkish I.atin has hampered his invention." The whole will remind 
the teadcr of the drama of ‘ MacdufTs Cross,’ one of the latest and 
Ic.xst successful of Scott’s works. 

* Lilwr Cartarum Sanct.i: Crucis, Pref. This legend is told in 
BcHcndcn’s translation of Bocce (xii. 16), but not by Bocce himself, 
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very useful to King Edward as a sanction in the adminis- 
tration of the oath of allegiance in the course of his jour- 
ney, Afterwards, when he charged important persons 
wth breaking their oaths of allegiance to him, it was put 
as an aggravation of the crime that they had been sworn 
on the Black Rood, 

The Holy Rood was afterwards returned to Scotland, 
and was again lost at the calamitous battle of Neville’s 
Cross, to be told in its proper place.^ 

To return to King Edward’s triumphal journey. He 
was in Forfarshire in the early part of July, and there, at 
Brechin or Montrose, the hapless King John came to him 
like a criminal, submitting to be dealt mth as the con- 
queror pleased. Such documents as were deemed neces- 
sary to degrade and dispossess him were then drawn with 
the usual care.^ He was sent in custody to England 
along with his son. He was not one of those whom , 
Edward had any reason to fear ; and two or three years 


an odd omission. See further the Misceilany of the Bannatyne Club, 
ii. 13. 

^ An annalist of Durham who had seen the Reformation, after men- 
tioning other spoils taken from the Scots in the battle of Neville’s 
Cross, says, "together with ‘the Black Rood of Scotland,’ so termed, 
with Mary and John made of silver, being as yt were smoked all over, 
which was placed and set up in the pillar next St Cnthfaert’s shrine in 
the South Alley” of Durham. — ^This is stated in Sanderson’s Anti- 
quities of the Abbey or Cathedral Church of Durham, p. 28, 29. But 
there is a more correct version of it in ‘A Description or Breife De- 
claration of all the Ancient Monuments, Rites, and Customs belong- 
ing or being within the Monastical Church of Durham before the 
Suppression,’ printed by the Surtees Society. The passage looks as 
if its author had seen the Rood, which disappeared in his day no one 
seems to know how. See also ‘ St Cuthbert, wth an Account of the 
state in which his Remains were found upon the opening of his Tomb,’ 
by James Raine, M.A., p. 100. The old annalist attributes the 
legend of the stag and cross to King David II., who was taken 
prisoner at the battle of Neville’s Cross, and for this is duly chastised 
by Mr Raine, who says : “My author goes on to state that this same 
David Bruce soon afterwards founded t& Abbey of Holyrood in com- 
memoration of the event. The truth is, that monastery was founded 
above two centuries before his time.”— Raine, p. 109. _ _ 

® There is a difference in authorities on the date of his submission, 
running between the 2d and the loth of July. This is attributed to the 
time necessary to complete the proper formalities. 
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aftenvards, as the result of some amicable negotiations, he 
was delivered up to the representative of the Pope, who 
saw him quietly settled down in his domains of Bailleul, 
in France. King Edward stayed a day or two at Aber- 
deen, and on the 26th of July reached Elgin, where he 
finally halted. He reached Bennck on his return on the 
2 2d of August.^ 

During this journey King Edward very sedulously gar- 
nered in a harvest of personal homages. Attended as he 
was by his fine army, there was no help for it 5 all must 
obey but those who chose mart)Tdom, and homage did not 
take so firm a hold on the feudal conscience as to drive it 
to this extremity. Great territorial potentates and church- 
men were specially sent for, others were taken as they fell 
in the way. As usual, everything that ceremonial in act 
and formality in parchment could do was done to make 
these submissions effective. It was set forth on each 
occasion, in very strong language, that the homage-doer 
came fonvard out of a sense of duty and of his own free 
vdll to record his allegiance. One thing is peculiar in 
these homages, that no reason is set forth why homage 
should be given, though, doubtless, there was a reason foi 
such an omission. There is nothing said about the supe- 
riority over Scotland, nor is any closer right of authority 
assumed. The vassals simply give their allegiance to 
Edward, King of England, Lord of Ireland, and Duke of 
Aquitaine.^ 


^ The statements about the articles removed by King Edward are 
taken from Mr Hunter's paper above referred to. The particulars 
of the journey are taken from an old document brought before the 
English Society of Antiquaries by Sir Harris Nicholas in a paper 
called ‘A Narrative of the Progress of King Edward I. in his Inva- 
sion of Scotland in the year 1296.’ — Archwologia, xxi. 478 ; and 
Miscellany of the Bannatyne Club, i. 271. It ends with a statement 
how King Edward “conquered andserchid thekyngdom of Scotland, 
ns ys aforesaid, in xxi wekys rvithought any more.” 

^ The documents connected with the homage, usually called “The' 
Ragman Rolls,” have been printed for the Bannatyne Club in a heap, 
under the title Instrumenta Publica sive Processus super Fidelitati- 
bus et Homagiis Scotorum Domino Regi Angline factis.’ In the in- 
troduction will be found the conjectures of the adepts, none of them 
conclusive, on the etymology of the peculiar term Ragman. 

VOL. IL M 
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After Edward’s return there is, a pause, on his side at 
least, as if he were waiting to see the turn of events, A 
change may be noticed in the practice of drawing the 
royal writs. It is not so much a change in old style or 
form, as the dropping of novelties which recent occur- 
rences had introduced. Ever since the great conference 
at Norham began, the royal rvrits relating to Scotland set 
forth in all ceremony his title as Lord Superior of Scot- 
land. While this is dropped, King of Scotland is not 
adopted, but in the wits specially addressed to the Scots 
he speaks of them as those put under his government.^ 
One of the earliest statutes passed after his return pro- 
fessed to be a remedy for ecclesiastical abuses, which were 
said to be rife in England as well as Scotland, and the 
record of the statute is indorsed with an instruction to 
transmit it to Scotland. It was clear that the intended 
policy was gradually to incorporate the new acquisition 
with the kingdom of England. For the internal adminis- 
tration of Scotland he took some steps obviously neces- . 
sary for his designs. He took care that the places of 
strength should be held by persons who neither owned 
domains in Scotland, nor, from their descent, had an 
opportunity of forming ambitious hereditary designs there. 
The most notable of these were Warenne, Earl of Surrey, 
appointed Guardian, Hugh of Cressingham, the Treasurer, 
and Ormsby, the Justiciar. The strongholds were com- 
manded and garrisoned by subjects of England equally 
free of Scots influences. It is to this period that we must 
assign the raising of the bulk of the oldest castles in Scot- 
land. The style in which they are built, indeed, is sig- 
nificantly called the Edwardian, to distinguish it from the 
earlier Norman style used by the Conqueror and his fol- 
lowers. As we have no distinct evidence of the persons 
by whom these buildings were raised, it seems a rational 


1 As in the address or proclamation on his departure to Flanders, 
beginning, “ Rex dilectis et fidelibns suis nnWevsis et singulis et aliis 
quibuscunqne de regno Scotise;” and he expresses a hope that hK 
expedition will be “pro defensione et communi ntilitate popuh 
regimini nostro commissi.”— -Foedera (Record edition), i. i8o. 
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supposition that they were chiefly the work of the English 
authorities. 

The people thus at last found alien masters at their 
door, and were sullen and suspicious. The foreign sol- 
diers naturally conducted themselves as all military occu- 
pants of a subjected country do. The results were not of 
a kind to shape themselves into particular narratives ; we 
only know that there was strife and confusion throughout. 
King Edward writes to Cressingham that all efforts must 
be made to bring to justice the wicked rebels, homicides, 
and disturbers of the peace with whom the land swarms, 
and'to crush the rebellion. For this he is required to col- 
lect all the money he can raise, and to spend it. His 
obedience to this order for rigid taxation would do little 
to allay the growing storm. 

It is at this time that the far-renoAvned William Wallace 
steps upon the stage. We know nothing of precedents 
which might le^d us on to anticipate his public history ; 
he comes to do his part like any actor who may just have 
figured in any other character, tragic or comic. His father 
was a knight and a landowner, having the estate of EUers- 
lie, in Renfrewshire. He had himself been knighted, and 
was thus, by the etiquette of Norman chivalry, as well 
entitled to lead armies as any noble, or even monarch, of 
his day. To which of the several races inhabiting Scot- 
land his family belonged, is a question that has been 
deemed interesting, since he was certainly the representa- 
tive and champion of that remnant of the Saxon, or pure 
Norse inhabitants of Britain, who had not yet been sub- 
jected to the southern yoke. But social position was of 
more weight in this matter than mere origin. He may 
have been of Norman descent; there were Wallaces scat- 
tered over England, and one came in with the Conqueror. 
But in reality the Normans were of the same northern 
Teutonic blood as the Saxons ; and this it was that made 
them in the end assimilate into that well-assorted com- 
munity which has made the England of the fifteenth and 
later centuries. The danger to the liberties of a countiy 
like Scotland was among those princely Norman houses 
which had domains in Scotland and England, perhaps 
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also in Ireland, in France, and in Flanders. The position 
of Norman William to the chiefs among his followers and 
ppporters had scarcely :been that of sovereign and sub- 
ject, in the later acceptation of the terms. .They were 
all in a common adventure, and he was but .the- chief 
adventurer. It was long., ere the crown became strong 
enough to widen its distance from these great houses ; 
and they showed the old • spirit in the Barons’ Wars, and 
on several other occasions. Before the time we are deal- 
ing with, the great bulk of the .houses founded by the ad- 
venturers had gravitated into a- position among the mere 
landed gentry or aristocracy of England ; but there were 
still a few with domains scattered over Europe which had 
princely tendencies, and considered themselves entitled 
to put in their lot for thrones. It was the misfortune of 
Scotland at that time, that the natural representers and 
leaders of the country — the nearest relations of the old 
royal family — yveve all men of this class, and could not be 
trusted -with the national interests. If a family had been 
living among the Scots people from generation to genera- 
tion, it mattered not whether the first who pitched his 
tabernacle there had come from Denmark or Friesland — 
whether he had been one of the Saxons of England, seek- 
ing refuge from the tyranny of William’s forest-laws, or a 
grandson of one of William’s own followers. The inter- 
ests and feelings of such a family would be in harmony 
Avith those of the commonalty, of which they were a part; 
and it was of such a family that William Wallace came. 

The later romancers and minstrels of his native land 
have so profusely trumpeted his personal prowess and his 
superhuman strength, that part of their eulogy has stuck 
to history.^ Whatever his personal strength may have 

^ “ Wallace had an iron frame. His make, as he grew up to man-, 
hood, approached almost to the gigantic ; and his personal strength was 
superior to the common run of even the strongest men.” — P. F. Tytler, 
vol. i. ch. ii. 

Thomas Campbell sang, in unison with the old minstrels, how — 

“ The sword that was fit for archangel to wield, 

Was light in his terrible hand." 

It is believed that this sword may still be seen — in several places. Ihc 
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ghers of their dav. It wss a service to the •»vorId that this 
insolent and aggrand^mg spirit canght a check almost 
shnnltaneouslp in three places — Switzerland. Flanders, 
and Scotland. 

In this last cojmtrr. as vre have seen, the conditions 
■were pecu li a r ly discouraging. Isot onlv' Vv^re there no 
leaders to be trusted, but the country had enjoyed peace 
— a peace scarcely disturbed for more than a hundred 
years. During this time the English had been ever fight- 
ing — in Ireland, in Wales, in France, and among each 
other in the Barons' Wars. The end showed, howe'ver. 
that the stuE of which a vrarlike nation is made abounded: 
in fact, historical conditions had made the Lowland Scots 
the -very pick of the hardy northern tribes. They were 
made up of those who had left their homes whenever they 
found tyranny, or. as it may be otherwise caEed. a strong 
government, pressing on them. Thither came those who 
had successively swarmed oE before the pressnre of Tanis. 
of Charlemagne, of Gorme the Old. and of Harold the 
Fair-haired. And the last, and perhaps the stoutest and 
truest of alL •were the Sanon peasants who had sought 
refuge Eom the iron rule of the Hormans among a kindred 
people still Eee. 

Of the character hr which Wallace first became formi- 
dable the accounts in literature are dfstractrngly conSict- 
ing. With the chroniclers of his o-wn country, who •write 
afrer the War of Independence, he is raised to the highest 
pinnacle of nmgnanimity and heroism. To the English- 
contemporary chroniclers he is a pestilent ruSan : a dis- 
turber of the peace of society : an outrager of all laws and 
social dudes : finally, a robber — the head of one of many 
bands of robbers and marauders then infestrnu Scotland 


But Edward's government and organisation ■were not of a 
kind to permit mere soming and robbery, and there were 
far more formidable powers at -work than those which the 
administration of rruMT-aT justice could cope ■with. The 
people were aE exasperated, and aH ready to rise against 
their new oppressors, •wanting bnt a leader : and the course 
of events brought them that leader in Wallace. 

Among the' many who have chronicled his fame, Harry . 
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whom Edward had made Earl of Clydesdale and Sheriff 
of Ayr. 

The story is not, on the whole, improbable : we can 
easily believe in such a man being driven desperate by 
insults and injuries to himself and to those dear to him. 
But the latter portion of the story is confirmed in a curious 
manner. About sixty years later, a Northumbrian knight, 
Sir Thomas de Grey, had been taken prisoner in the Scots 
wars, and was committed to the Castle of Edinburgh. 
There, like Raleigh, he bethought him of writing something 
like a history of the world; but it fortunately gave a 
disproportionate prominence to events in or near his own 
day, especially those in which he or his father participated. 
He tells how, in the month of May 1297, his father was 
in garrison at Lanark, and that Wallace fell upon the 
quarters at night, killed Hazelrig, and set fire to the place. 
The father had good reason to remember and tell about 
the affair, for he was wounded in it, and left on the street 
for dead. Had it not been that he lay between two blaz- 
ing buildings, he would have died, wounded as he was, of 
exposure in that chill May night, but he was recognised 
by his comrade, William de Lundy, and tended by him till 
he recovered.^ Further, it was charged against Wallace, 
when indicted in London, that he had slain Hazelrig and 
cut his body in pieces. 

The influence of Wallace's nature brought around him 
companions. He got by degrees a little band capable of 
harassing outlying parties of Edward's soldiers. He and 
his followers were emboldened at last to the flagrant 
audacity of making a raid on the great justiciar, Ormsby, 
when holding a court at Scone. The justiciar took to his 

^ Scalacronica, 124.. We are told by the editor of the Chronicle 
that Sir Thomas de Grey, having claimed some reward for his ser- 
vices against the Scots, King Edward II., in the year 1319, issued 
letters patent, reciting that “ he had given to Thomas de Grey and 
to his heirs for ever, in consequence of the good, loyal, and long-con- 
tinued service of the granter against the Scotch, an hundred and 
eight acres of arable land, and eight acres of meadow, with their 
appurtenances, in Howick, near Alnwick.” — ^Introduction, xx. Thus 
the Cumberland Greys acquired the possessions which gave them the 
title of Howick. 
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taken in a wide sense j but from the number of mounted 
men it is clear that the force was not very strong. It 
passed through Bruce’s country of Annandale, and on to 
Lochmaben, where at night there was alarm of an enemy 
at hand; and we are told that the army burnt their 
wooden huts to get light and see what was the matter. 
The force marched on by the west coast, passing through 
Ayr to Irvine, where an event occurred which has a place 
in diplomatic record. It requires a word of preliminai^' 
e.xplanation. 

Before this time, as we have seen, Bruce, the com- 
petitor for the crown, died an old man. The head of the 
house at this time lived, in fealty to Edward, on his estates 
in England, content, as it would appear, to enjoy the ad- 
vantages which his rank and wealth gave to him, and dis- 
inclined to cast his lot in troubled waters. His son, who 
was to become the hero-king, lived in Scotland as lord of 
his mother’s domains in Carrick. He was of a temper 
more restless and ardent; and the convulsive political 
conditions by which he was surrounded tended to e.xcitc 
him. Independently of the vision of a crown that could 
not but haunt him, he was one of a class for whom much 
allowance should be made. Their taste and training, in 
many cases their interest too, attached them to the bril- 
liant court of the King of England. Yet in Scotland, 
where they had estates, there was a determination not to 
be subjected to that political arrangement which to them, 
to some of them at least, would have been the most plea- 
sant Hence we find those dubious movements and un- 
certain aims which have subjected them to much infamy 
as the betrayers of their countr}% Historians seemed to 
have found in this broad charge a sort of revenge for the 
perplexities which they have had to endure from the indis- 
tinct and unaccountable movements of many of these 
barons. We shall probably have a better notion of the 
truth, if, instead of estimating exactly the amount of 
honesty and patriotism that has influenced each of them, 
we follow the course of their actions in a spirit of indif- 
ference towards the personal motives at work. When 
the country became more and more restless, and it was 
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We have no reason to suppose that Wallace was pre- 
sent on this occasion. His name is not mentioned by the 
contemporary English chronicler, whose account of the 
affair is the most minute, and the source of all others.^ 
W allace seems, indeed, to have been in the north laying 
his plans for resisting the invading army at the Forth, or 
the Scots water, as it was still called. This is important, 
because it has so often been said that his army was dis- 
tracted by the divisions caused by the nobles in his ranks, 
who were jealous of his supremacy. To complete the 
character of a great commander, he should be too strong- 
handed to permit dissension in camp, however many 
enemies he may have outside ; and better evidence is 
needed ere we allow such a blot on the generalship of 
Wallace. 

The affair of Irvine added to the number of the feudal ‘ 
leaders of the Scots whom Edward held in hand, and 
he thought he might with safety take his intended de- 
parture for Flanders. While he was there Wallace organ- 

^ Hemingford, i. 123. Ttie discovery of the blunder of a copyist 
wliich has tended to support the notion of Wallace having been con- 
cerned, is one of the achievements of the minute eye of Sir Francis 
Palgrave. Let him tell his triumph. “The first of these instru- 
ments, or the submission, concludes with these words : ‘ Escrit a Ire- 
win le noevime jour du mois de Juyl en le an del regne le Reys Ed- 
ward vintime quint ’ (p. 198). This passage is thus printed by Rymer 
{i. 868) : ‘ Escrit a Sire Willattme, le noemme jour du moys de Juyl 
en le an del regne le Reys Edward vintime quint.’ The original 
is somewhat defaced, and Rymer, or his transcriber, not being con- 
versant with the character, nor very familiar with the language, in 
reading the word Iresuin, mistook a partially-effaced flourish of the 
capital I for an S, and the three parallel strokes of the concluding 
syllable 'in’ for the letter m, thus altering the word to ' Sirewm.’ 
The next stage in error was to divide this word into Sh-e Willaume, 
and thus the printed text was formed. Upon this text, appearing in 
an authentic publication, the subsequent writers of Scottish history 
had to work, and it was quite natural to suppose that Sire Willawne 
could be none other than Sir William Wallace. Hence Lord Hailes 
observes, ‘ The meaning is, as I presume, that the barons had notified 
to Wallace that they had made terms of accommodation for them- 
selves and theirparty. But Wallace scomed submission,’ &c. (i. 302.) 
The whole of this reasoning, and much more, is therefore grounded 
upon the false reading of a modem copying clerk.” — Documents 
and Records, in trod., cxxiv, cxxv. 
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a churchman, but much given, as it was said, to the pomp 
and circumstance of glorious war. He had been the soul 
of the English oppression in Scotland, and was very hate- 
ful. There are stories told of the Scots having taken off 
his skin and distributed it in morsels — not by any means, 
as the monkish chroniclers think it right to explain, out of 
veneration for them as relics. One can easily believe this 
to be true, while wishing that no worse things had to 
be recorded about the contest to which England and 
Scotland were now fairly committed. 
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CHAPTER XXL 

WAR OF INDEPENDENCE TO THE BATTLE OF ROSLIN. 

NATIONAL INFLUENCE OF THE HATTLE OF STIRLING — WALLACE’S 
DEALINGS WITH THE HANSE TOWNS — RAIDS INTO ENGLAND ON 
THE EAST AND THE WEST— WALLACE’S PERSONAL CONDUCT— PRO- 
TECTION TO THE MONKS OF HEXHAM — BECOMES GUARDIAN OF 
THE KINGDOM — EDWARD’S SECOND GREAT INVASION — SIEGE OF 
DIRLETON— BATTLE OF FALKIRK— DISAPPEARANCE OF WALLACE 
FROM HISTORY — QUESTIONS AS TO HIS HAVING GONE TO FRANCE 
AND ROME — FRENCH AND ENGLISH DIPLOMACY — FRANCE AND 
SCOTLAND BALANCED AGAINST EDWARD AND THE FLEMINGS — 
THE QUESTION OF THF- INDEPENDENCE OF SCOTLAND BEFORE 
THE COURT OF ROME— A PAPAL EMISSARY — HIS ADVENTURES ON 
THE BORDER— THE CURIOUS CASE LAID BEFORE THE PAPAL COURT 
BY KING EDWARD — ACTIVE WARFARE RESUMED — THE SIEGE OF 
CAERLAVEROCK— ITS HISTORY A TYPE OF THE SIEGES OF THE DAY 
—BATTLE OF ROSLIN. 

The later chroniclers tell us how Wallace, having the 
country at his command, set to and adjusted thoroughly 
effective systems for the official organisation of the execu- 
tive, the administration of justice, and the transaction of 
local business by properly constituted local boards. But 
in the emergency the defence of the country would be the 
pre-eminent consideration, and so we are told how he 
divided the kingdom into military districts, and appointed 
a muster-book of able-bodied men between the ages of 
sixteen and sixty to be kept in each shire, barony, lord- 
ship, to-wn, and burgh. The persons who mention these 
things lived at a time too late to have practical know- 
ledge of them ; and we- all have practical knowledge of 
the fact, that it has been an established historical etiquette 
VOL. IL N 
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to attribute such organisations to the hero of a country’s 
idolatry when the fortune of war has given him the upper 
hand. 

There is, however, one little authentic vestige of his 
public conduct after the battle, which shows him prompt 
to help the cause of peaceful progress. We may look on 
this battle as the point at which a change in national feel- 
ing was completed. The Scots had no natural antipathy 
to their English neighbours, who were of the same race as 
themselves. They were jealous of the interference of the 
Norman kings and nobles with their institutions, but in 
this they made almost common cause with the Anglo- 
Saxons. Gradually, no doubt, since soldiers and tax- 
gatherers had come among them, there grew a dislike of 
the English people. Now the two had measured their 
strength in a stricken field — a great inspirer of national 
animosity ; and from this time we may date that obdurate 
hostility, the last vestiges of which have almost been seen 
by the existing generation. The victoiy^ was an imme- 
diate and a permanent encouragement to the Scots. 
Through all the calamities and reverses they had after^ 
wards to endure, it reminded them that the enemy so 
haughty and so powerful had been beaten, and might be 
beaten again. 

Its immediate influence was so powerful as to clear the 
country of the invaders. All the strongholds were re- 
covered by the Scots — even Berwick, the loss of which 
was very vexatious to Edward, for he had given instruc- 
tions to make it impregnable with stone walls, in addition 
to his earthen mound, and the instructions had been 
neglected. 

There lately was found in the old commercial city of 
Lubeck a short document, which happens to be the only 
authentic vestige of Wallace’s movements immediately 
after the battle. It is dated nth October 1297, and is a 
communication to the towns of Lubeck and Hamburg in 
the name of Andrew de Moray and William Wallace, 
generals of the Army of the kingdom and community of 
Scotland. They thank the worthy friends of their coun- 
try in these to^vns for services and attentions which the 
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unfortunate condition of their countrj'^ had hindered its 
people from duly acknowledging. They assure tlieir dis- 
tant trading friends, however, that commerce with the 
ports of Scotland Avill now be restored ; for the kingdom 
of Scotland, thanks be to God, has been recovered by 
battle from the power of the English.^ We have seen that 
Scotland was becoming an actively trading nation before 
her troubles broke out. And this little document is a 
touching testimony to the prevalence of those peaceful 
pursuits, which were so cruelly crushed by the remorseless 
invaders ] we have to wait many years ere we again find 
the trace of foreign trade in Scotland. 

Indeed, very evil days were close at hand. A famine 
fell on Scotland, and, whether for food or vengeance, 
bands of armed men crossed the border, and played havoc 
in Cumberland and Westmoreland, over the old disputed 
district. The English chronicles — which are the only 
contemporary accounts of this affair — are confused, as all 
accounts of plundering and devastating inroads, whether 
by friend or foe, must needs be. Language and imagina- 
tion are almost exhausted by the monkish chroniclers in 
describing the cruelties and brutalities of these rievers ; 
and yet the accounts of their deeds want originality, for 
there had been a sort of terrible formula for describing the 
work of a Scots invading army from the Battle of the 
Standard downwards. Of cruelty and rapacity there was 
no doubt a fearful amount, but it must be remembered 
that the suffering side had the telling of the story ; and it 
was a policy with the English clergy, who were also the 
historians, to make out that the Scots were sacrilegious as 
well as cruel, and reserved their special tortures and in- 
dignities for holy men and women. 

Wallace was at one time in the host taking command. 
From the tenor of the confused narratives, it might be 
inferred that the marauders had swarmed over the border 
before he joined them, and this is almost proved by dates. 
The letter to the corporations of Hamburg and Lubeck 
was written, as it says, in Scotland, bearing date nth 


^ Wallace Papers, IS9' 
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October; and when he was at Hexham, on the 7th of 
November, lie found the place devastated by a previous 
inroad. _ At all events, those memorials of the sad busi- 
ness which are most distinct and authentic are thoroughly 
honourable to his memor}'. After a hundred and sixty 
years, the unfortunate Priory of Hexham was again wasted, 
and, as the annalists of the house tell us, just when they 
were exulting in the possession of noble additions to their 
buildings. When Wallace went there only three monks 
were found, cowering in a little oratoiy’ which they had 
made for themselves in the midst, of the devastation ; 
and when some one asked where their treasury was, they 
said the Scots horde had already carried it off, and they 
who had removed it would know where to find it. Then 
wc are told how ^Vallace desired one of the monks to 
celebrate mass, and gave reverent attendance on it, )'et 
could not take such order but that when his back was 
turned his rough followers plundered the altar of what 
sacred symbols were yet left. What we best know of his 
conduct on this occasion is, that he granted two writs of 
safe-conduct — the one to the prior and convent generally, 
the other to one of the monks, with a man-at-arms and 
two domestics, when on a journey to hold an interview 
with him. He had then associated with himself in the 
nominal command a young hero, aftenvards renowned. Sir 
Andrew Moray. To him, in the preamble, he gives pre- 
cedence, beginning : “ Andreas de Moravia et Willelmus 
Wallensis, generals of the army of the King of Scotland, 
in the name of the illustrious Prince, the Lord John, by 
God’s grace King of Scotland, with the consent of the 
commonalty of the realm.” These writs are among the 
few luckily preserved morsels of real evidence which, in 
the minds of some, save the career of Wallace from being 
treated as that of a mythical person.^ 


^ That these documents should be given by Hemingford (i. 13S) in 
a shape to stand criticism, is a testimony to the general credibility of 
that chronicler’s narrative ; and not the less so that he can scarce ever 
mention Wallace without calling him /a/ra, which may either 
mean that robber or that cut-throat. A critical friend has noted, 
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After these affairs, we find Wallace acting with the title 
of Guardian of the kingdom of Scotland, and leader of the 
armies of the same, in name of King John, and with con- 
sent of the commonalty. Whether or not, as the later 
chroniclers say, it was by a parliament held in Selkirkshire 
that he was raised to this dignity, we may conclude tliat it 
had the consent, in some shape or other, of the burghs 
and other portions of the Estates. There is just one writ 
by the Guardian extant — it appoints Alexander of Scrimis- 
chur, or Scrimgeur, to be constable of the Castle of Dun- 
dee, and invests him with certain lands on the hill above 


however, that the vituperative epithet is not to be found in references 
to Wallace later than the affair of Hexham. See on this inroad the 
chronicle of Henry of Knyghton, by Twisden, 2520. He tells na- 
turally enough how the depredators, bullying at Carlisle, said they 
appeared in the name of “William the Conqueror;” and when 
asked for an explanation of so startling a title, said he was William 
Wallace, the King of Scotland’s general. In Prynne’s Records (iii. 
S42) there is an account which rather discredits itself by representing 
John, King of Scotland, as the leader of the raid. It is during this 
inroad that the English chroniclers tell us how seven earls of Scot- 
land took part with their followers — the Earls of Buchan, Monteith, 
Stratheam, Lennox, Ross, Athole, and Mar, along with the son of 
John Comyn. We are told that they collected a great force in Annan- 
dale — Bruce’s country. This seems to have been a separate expedi- 
tion from that commanded by Wallace. They attacked Carlisle and 
burned the suburb. They tried to fire the gate, but unsuccessfully ; 
and we are told how a certain Galwegian, having reached it with a 
blazing faggot, was speared by men posted above the gate. It hap- 
pened that a Scots never was at that time a captive in Carlisle, and 
knowing that his countrymen were besieging the torni, he co-operated 
with them by setting it on fire, and burning a large portion of it. We 
are told that the citizens — women as well as men — manfully defended 
the walls with stones and arrows, and drove the assailants away. In 
that expedition the Scots were aided by an ally of a remarkable kind 
— Robert de Ros, the English governor of Werk, who deserted his 
post and the service of Edward, and showed his zeal in the cause of 
the Scots by surrounding a force of a thousand Englishmen, at a place 
called Prestfen, and putting them to death, save a small number who 
escaped; this is not 'the sole instance in which a disposition was 
shown in the northern counties to make common cause with Scotland. 
This episode of the siege of Carlisle by the seven earls is not to be 
found in the usual chronicles and histories. It occurs in the Scala- 
cronica, 122, and is given in more detail in Rishanger, 156. Both 
give the titles of the earls, and in the same order. 
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proached the character given of it by the English chronicles 
of the day, v/as magnificent and overwhelming. There 
were at first 7000 mounted men-at-arms, 3000 of them in 
coats of mail, and they were afterwards joined by 500 
from Gascony, After this the number of footmen was of 
little moment. Eighty thousand is spoken of as the num- 
ber. Among them were many of the king’s Welsh and 
Irish subjects ; these were not of much repute in regular 
war, but it was generally deemed a matter of small 
moment from what material the ordinary rabble of foot- 
soldiers were collected. 

The army met an interruption at the Castle of Dirleton, 
near the promontory of North Benvick. At all events, if 
it were not taken, they would leave a strong place behind 
them garrisoned by the enemy, and it was not easily 
taken. Its ruins, which may now be seen, are of a build- 
ing of that age, and it is possible that it may have been 
the first of the new class of fortresses besieged in Scotland. 
We know nothing, unfortunately, of the details of the 
siege — merely that the indefatigable warrior-bishop, 
Anthony Beck, found the taking of the place a long and 
difficult business. It is noted that the besieging anny, 
running short of provisions, were able to supply themselves 
from the produce of the surrounding fields, and this has 
been taken as evidence of the fertility of the south of 
Scotland at that time. 

Ere the king and his army reached the Forth, near 
Edinburgh, they saw the policy of their enemy, and were 
somewhat unnerved by it : it was to leave them to tread a 
desert where there was neither food to eat, nor man to 
direct them on their way. The policy was, indeed, almost 
effectual, and only some small chances in their favour 
saved them from a miserable retreat. 

The crisis must have been a tantalising one to Wallace. 
He could muster but a poor force — about a third of the 
enemy’s on the whole, and only a thousand mounted men. 
A battle was ruin to him, but he believed that if he 
waited the starved army of the invaders would have to 
retreat, and his force was sufficient to do them abundant 
mischief by harassing them as they went ; but fortune was 



200 


WAR OF INDEPENDENCE. 


against h'im. _ Hovering in the neighbourhood to catch 
the opportunity when it should come, he was discovered. 
Two knights, and it is noted that they bear Scots titles, 
are said to have sent a boy to Edward to tell him where 
the Scots pniy was to be found.^ No- time was lost in 
putting this information to use. The army, marching 
from Kirkliston, required to spend a night near Linlith- 
gow, and, king and all, they lay upon the bare ground. 
King Edward was a thoroughly working soldier, and it 
was not the notion of his age that it behoved a comman- 
der, especially if he were of royal rank, to isolate himself 
in splendours and comforts from the vulgar hardships of 
the field. That night a page mishandled a horse near the 
king, and the beast’s hind legs struck and wounded him, 
breaking two ribs as some authorities say.® This made 
no interruption; the king reserved the tending of his 
wounds until he was through the momentous business of 
next day. 

There was no chance for Wallace in retreat — no alter- 
native but to fight. In the previous battle the great point 
made was the selection of the ground ; in this he showed 
even more of the tactician in the disposal of his troops 
Avhere they were compelled to fight. It is a strong testi- 
mony to skill in the ordering of an army that it should be 
not only distinct, but hold a shape of Avhich we can esti- 
mate the merit by knowing how valuable it is in modern 


‘ This incident has been founded on as one of several which show 
the Scots aristocracy of the day as traitors to their country. The 
authority for it is in a passage in Hemingford, certainly one of the 
oddest in which a crisis in a nation’s fate has ever been told : “ Ecce 
duo comites, Patricius S. et comes de Anegos, die proximo ante fes- 
tum Marite Magdelinm, summo diluculo ad Episcopum Dunelmensem 
venientes, et cum eis episcopus statim ad regem statuerunt puerum 
exploratorem corara rege, qui diceret ‘ Salve rex,’ et rex ad eum 
‘ Salve.’ Puer etiam intulit ‘ Domine mi rex, exercitus Scotorum et 
omnes hostes tui non distant a te nisi per sex lucas modicas juxta 
Faukirke,’” &c. (p. l 6 z). The account is repeated in the same 
words by other chroniclers. Patricius S. is set do\vn as the Earl of 
Dunbar. This is rather slender evidence on which to identify 
two Scotch earls, and then find them guilty of treachery to their 
country. 

^ Walsingham, 75. 
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warfare. The English chronicler describes the mar- 
shalling of the Scots army with such clearness that a 
picture or diagram would not have improved it. Taking 
up a slightly inclined plane, Wallace drew up his small 
bod)'’ of mounted cavaliers in the rear, and distributed 
the footmen into circular clumps. In each circle the 
men knelt domi — those on the outer rim at least — and 
held their lances obliquely erect; within the circle of 
lancers were the bowmen. The arrangement, save that 
it was circular instead of rectangular, was precisely the 
same as the “square to receive cavaliy'” which has 
baffled and beaten back so many a brilliant army in 
later days. It seemed at first as if Wallace’s circles 
were to have a similar histor}^ The first efforts against 
them were ineffectual, and the horsemen seemed shy 
of charging the thick clumps of spears. The inequality 
of force was too great, however, to be neutralised by skill. 
The charges of Edward’s mounted horsemen at last 
crushed the circles, one after another, and when this was 
done the rest was mere rout and slauglUer. Wallace 
managed to carrj'’ a small body out of the field, and 
marched to Stirling. They found it useless to attempt to 
hold the place; so, destroying what they could, they 
marched on no one knows whither, the commander 
and his followers alike disappearing from the history of 
that war. 

The victory was a profitless one, e.xcept for its depres- 
sing influence on the spirit of the Scots. Edward had 
not prepared himself to keep an army in a countr)'- so 
utterl)’^ stripped of food. He swept the country to the 
right and left, accomplishing nothing but destruction. 
The population appears to have been drawn off beyond 
the Forth. What Edward might have found there we do 
not know, for he did not venture northwards; and he 
was at last compelled to drag his star\'ed arm)'’ back to 
Carlisle. 

From this time we hear no more of Wallace concerning 
himself in active life in Scotland. Much has been said of 
the cabals and aristocratic jealousies whicli drove him 
from the office of Guardian, but in reality the whole affair 
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is a secret to the present day. The guardians were kept 
lip as an institution in John Comyn of Badenoch and 
John de Soulis. The tendency of events was deepening 
the gulf between England and Scotland, and rendering 
double allegiance ever more hopeless. Hence the great 
feudatories who had domains in both countries had to 
make their selection so as to hold by the one and abandon 
the other, but they naturally took the alternative gradu- 
ally and reluctantly. 

The romancers after this time send Wallace to France, 
where he comes out as the true knight-errant in feats with 
lions, robbers, and pirates. Here, again, some vestiges of 
evidence lately found tend to confirm the material fact that 
he sojourned in France. In a mere list of documents found 
in his possession when he was carried captive to London, 
was a letter of safe-conduct to him from King Philip of 
France.^ While he was in power, indeed, Wallace kept a 
sort of ambassador in France in William Lamberton, 
Bishop of St Andrews. Lamberton was, in fact, his own 
bishop. When the see became vacant, William Comyn 
was the candiaate favoured by King Edward ; and as this 
rendered it necessary that the national party should have 
another person, Lamberton was made bishop. His ac- 
ceptance was one of the charges brought against him by 
King Edward in an ecclesiastical process at the Vatican, 
and other charges set forth that the bishop had gone to 
France, where he advocated the cause of the rebellious 
Scots and excited the traitor Wallace by prospects of 
French aid.^ That Wallace should have had a safe-con- 
duct to France is not sufficient to inform us that he went 
there and used it, but the probability that he did so is 
much strengthened by finding that he got credentials from 
France onwards. A very minute scrap among documents 
in the Tower of London, ivithout date, was found to be a 
letter by Philip, King of France, to his representatives at 
the Court of Rome, recommending to them his good friend 
William le Walois, of Scotland, Knight, and desiring them 
to do what in them lay to expedite the business he had to 


1 Palgrave Documents, cxcv. 


® Ibid., cxri. 
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transact at the Court of Rome.^ Both in the French and 
in the Papal Court there was then a quantity of diplomatic 
business in progress regarding Scotland. We shall hear 
more of it hereafter ; but it is necessary in dealing with 
it to leave out the name of Wallace, regretting that 
there is nothing to inform us distinctly whether the 
scraps of evidence alluded to are or are not connected 
with eminent diplomatic services performed by the popular 
hero. 

Early in the year 1.298, a souffrance, as it is called in 
Norman-French, had been negotiated between England 
and France. The word is translated as a truce, but it 
means something very different from a modern truce. It 
was a transaction between governments, while a truce is 
merely a transaction between armies — ^a promise to sus- 
pend hostilities for a time, and until some affair should be 
transacted, such as the burial of the dead during a siege, 
or the reception of instructions from headquarters. The 
souffrance was more of the nature of a peace at the present 
day ; and the reason why of old it was treated as distinct 
from a peace was this : The wars of the time generally arose 
from questions of succession or of feudal superiority. 
When it became desirable to cease fighting, while yet 
neither side was prepared to give in to the other, there 
was an agreement to give up fighting in the mean time, 
reserving all rights entire for future discussion. A souf- 
france or truce of this kind might last for centuries. 

There was thus a virtual peace between England and 
France, which specially included the allies of each. Philip 
complained that it was not faithfully kept, in as far as 
King Edward held in bondage a good ally of France, 
John, King of Scotland, along with several persons of 
rank and consideration, his subjects. There was a solemn 
conference about this matter, which appears to have been 
held at Edinburgh while Edward was retiring southward 
after his victory at Falkirk.^ Edward maintained that the 


' Wallace Papers, 102. 

“ Actum in castris seutentoriis dicti regis Anglise prope Castrum 
Puellarum in Scotia, quod vulgariter nuncupatur Edinbourg.” The 
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French alliance had been renounced by the Scots and their 
king j and if he could not establish this point in diplomatic 
law, lie could show that he had spared no pains to accom- 
plish it. The renunciation was conspicuous, not only in 
tlie submission of Baliol when he was finally carried away, 
but in the acts of homage which Edward e.xacted from 
people of all ranks in his ^eat progress through Scotland 
after the capture of Benvick. Each of these was separ- 
ately recorded and kept ; and if a bundle of such parch- 
ments could have accomplished what was wanted, the 
thing had been done.^ 

The King of France, however, thought that the annulling 
of treaties must lie with those who had contracted them. 
He had a treaty with the King of Scots ; and if that king, 
without making him a party, had engaged with another, it 
was because he was in the power of that other. On the 
other hand, the King of France did not admit that Edward 
had feudal claims authorising him to maintain that the 
King of Scots, being his vassal, could not be a party to a 
treaty. There were claims of superiority of all kinds 
bandied about among croiraed heads at that time ; and 
where one king found another reigning over an established 
kingdom, the two were entitled to hold diplomatic rela- 
tions. King Edward had to let the question hang over 
from the force of circumstances. We shall see that he 
was making preparations to crush Scotland by an irresist- 
ible army, but was so impeded by one difficulty after an- 
other, that he could not make an effectual beginning to 
the project. He received in the midst of his struggles a 
courteous communication from the new guardians of Scot- 
land, setting forth that they intended to maintain the truce, 
and expressing a hope that he would do the same. 
Through the tedious diplomatic documents which were 
working on to a general peace, we still find France insist- 
ing on the truce ; and in the autumn of 1300 we find King 
Edward agreeing, at the solicitation of the King of France, 


date is 1298, and the 26th year of Edward I., which brings it after 
20th November. — Foedera (Record edition), i. 898, 

1 See the specimens printed in the Ragman Rolls. 
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'I'hcre was a deputation attending to the interests of 
Scotland at tlic Court of France, including Bishop Lam- 
bcrlon, the Steward of Scotland, and other eminent per- 
■sons. 'riioy were no doubt somewhat disturbed when 
they saw this treaty; but they wrote to the guardians 
and community of Scotland to be of good cheer — King 
Philip’s words were yet encouraging, and he taught them 
to cx5)cct that he might influence King Edward to offer 
tenns to Scotland. But should King Edward’s heart, they 
say, be hardened like Pliaraoh’s, they hope their countr}’^- 
men will hold on manfully and unanimously, trusting in 
the God of battles, and resisting to the last; and they 
throw out a few words of comfort and encouragement in 
telling of the fame their countrymen had acquired far and 
wide over Europe by their achievements in the war with 
England.* 'I'herc is more diplomacy for some time be- 
tween Scotland and France : the alliance has not been 
cancelled, but France does not find it convenient to act 
on it. 

'I'here was another foreign influence at work on the 
destinies of Scotland. The view to be taken by tlie Court 
of Rome, about the struggle and the merits of either party, 
was of much moment. About the policy which the Pope- 
dom had inirsucd for some centuries in the quarrels of the 
European powers, there is a popular notion that it was 
merely a development of the propensity of powerful priests 
to meddle with matters out of the line of their spiritual 
duties. It fell to the Popes, however, to perform onerous 
duties in national diplomacy. The system of rights and 
obligations, called the law of nations, and latterly inter- 
national law, had the anomalous quality of being a code, 
obligator}’’ among the states of Europe, which yet there 
was no supreme head to enforce. It was a law punish- 
ing and protecting without any court to enforce its decrees. 
It'had not been thus, however, in its origin. This law of 


attendance, unless upon the ground of sickness or storms at sea, or any 
other sufficient excuse, the ground of which is distinct and notorious ; 
and if he have a personal e.xcuse for absenting himself, his son must 
come in his place. 

^ Foedera (Record edition), i. 955. 
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nations — the diplomatic code of Europe — was founded by 
tlie Empire, which had power to give it force ; and it has 
existed down to the present day as a tradition sanctioned 
by immemorial usage, and the deference of public opinion 
throughout the civilised world. When the secular side of 
the Empire was broken up, there remained yet the eccle- 
siastical side, with a powerful and intelligent official staff, 
penetrating into the farthest provinces of every country in 
Europe. A great deal of the work of the Empire at large 
fell to this department. It was the most natural of all 
alternatives — one official organisation being broken up, 
here was another so close as to be almost identical with 
it; not only complete, but in the best working order. Thus 
many departments of secular business fell to the Church 
— among others, in several countries, the organisation of 
those municipalities which were so valuable a member of 
the old Imperial system. As we have ahead}’’ seen, the 
Church supplied an organisation for keeping up the old 
civil law throughout Europe — an operation less remark- 
able in those countries where it quietly prevailed than in 
England, where the common law gave it continual battle. 

In the same way the organisation at the Papal Court 
kept up the old coviitas gentium — the diplomatic relations 
which held Europe together. The system was not so 
much a creation of aggrandising, ambitious churchmen, 
as the result of a pressure from tlrose forcing business into 
the holy court. This was a vast establishment thronged 
by greedy, ambitious suitors of all nations and languages ; 
and thus sought and courted, it could not fail to be 
powerful. Perfect justice was no more to be found there 
than elsewhere among human institutions. Influences 
were at Avork commensurate with the greatness of the 
stakes at issue. It Avould often depend on something 
other than its goodness that a cause Avas successful. 

The cause of Scotland must have been Avell supported 
at the Court of Rome, for a decided impression was made. 
Something Avas probably due to a pretty loud participa- 
tion in the national Availings, by a body Avho kneAV how to 
be heard at Rome, and Avhose voice Avould find ready 
sympathy there. The Church of Scotland Avas in danger 
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—or railicr tlie churchmen. King Edward thought it 
would he in favour of loyalty to the house of Plantagenet 
if tlie ecclesiastics serving in Scotland were Englishmen. 
'I’lic view was no doubt a sagacious one, provided it could 
be got into practical operation. The steps towards it, 
however, gave alarm. In the winter of 1297 he had sent 
instructions to Brian Fitz Allan, whom he had appointed 
governor, (hat on the occurrence of any ecclesiastical 
vacancy of no higher value than forty merks annually, he 
should present to it some member of the Church of 
England ; or if that did not suit, any other discreet per- 
son, provided he were an Englishman.* It is to be in- 
ferred that to more valuable charges the king would him- 
self present. Lamberton, who had to fight for his bishop- 
ric, and would be driven from it if the English rule were 
resumed, had been consecrated by the Poj)e. He had 
gone to France, and may have gone to Rome, in the 
national cause ; and his reception there as a prelate would 
make the adoption of his cause a matter of consistency. 
'J’herc is so far a probability of Wallace also having been 
there, that, as we have seen, he obtained credentials to 
the Court of Rome ; and it does not weaken this supposi- 
tion that King Edward, in his memorial to the Pope, 
declared his Holiness to be under the influence of certain 
“enemies of peace and sons of rebellion” residing at Rome. 
-‘\ccording to the later chronicles, the authorised emis- 
saries of Scotland were Baldred Bisset, William Eglesham, 
and William, Archdeacon of Lothian. Whoever were 
the working men, they achieved the first great point in 
all such contests — they made those who had the duty 
of getting up the details of business at the Court of Rome 
thoroughly acquainted -with the whole case for Scotland 
against the English claims.® 

In the summer of 1298 there came to Edward from 
Rome a preliminary hint — a paternal admonition concern- 


* Fccclura (Record edition), i. S77. 

- In the Scotichronicon the instructions to the representatives are 
fdven in full ; but if tltis version of them- is correct, it is clear that the 
reirrcscntatives, who took a different course, were much better men of 
business than their instructors at home. 
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ing charges against him of unjust aggression on Scotland 
— a document adorned by precepts, pointing towards 
justice and peace and lo\nng-kindncss among Christians. 
This was followed by another more to the point. It 
charged King Edward distinctl)' with a \'iolation of the 
rights and liberties of the kingdom and Church of Scot- 
land, done under the false pretence of a right of superior- 
ity over that kingdom. It told him that he had no e.vcuse, 
because there were palpable events of recent times incom- 
patible with any such right of superiority. With great 
distinctness these events were set forth : how when Henrj^ 
the father of Edward, got assistance from his son-in-law, 
the King of Scots, careful stipulations were made that the 
assistance was given of favour and friendly alliance, not of 
obligation ; and when Alexander did homage to Edward 
himself for Tjmdale and Penrith, care was taken to mark 
the limitation of the homage. King Edward’s failure to 
take the guardianship of the infant queen on the death of 
King Alexander — his duty if he really were superior of 
his realm — was strongly put ; and the details of each pre- 
cedent Avere given in the Papal bull witli a clearness and 
precision which could not have been excelled by any 
draftsman in Edinburgh. 

There Avas a feature in this document Avhich has created 
some excitement among historians. The Pope declared 
that the kingdom of Scotland belonged, and had of old 
belonged, to the Church of Rome. This has been dealt 
Avith as an impudent attempt on the part of the Pope to 
drive the plunderer from the prey, in order that himself 
might take it. But there A\’as no intention to imitate 
King EdAvard by annexing Scotland, either as a feudal 
dependency or an absolute dominion, to the Court of 
Rome; such a project aa'us not AA'ithin the bounds of the 
practicable. The meaning of the claim Avas, that Scotland 
Avas a free sovereignty, Avith no subjection save such as 
all sovereigns OAved to the Church of Rome — a subjection 
A\-hich that Church Avas of course apt to interpret more 
AAudely than her subject sovereigns would admit Finally, 
the Pope told King EdAvard, that if he believed himself to 
have any rights over the kingdom of Scotland, he Avas free 

VOL. 11. o 
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to prove them at the Holy Court, lodging there all the 
laws, writings, and other things on which he founded, and 
his claims would have full consideration as those of a 
valued son of the Church. This was precisely in accord- 
ance with that supervision of the diplomatic relations of 
the European powers which had fallen to the Church, 
or rather the Court of the Church, at Rome. A great 
country desirous of crushing a small one gets up a case 
in its own favour, and acts on it. But before the 
old established landmarks of the European powers 
are thus broken up, the Court of Rome chooses to 
examine the case, and to give a judgment, to be carried 
into effect by interdict or other ecclesiastical process. It 
may not have been a sound political system, but it 
put a stop to a world of oppression, and prevented the 
peace of Europe from being so often disturbed as it would 
have been by rapacious despots, gratifying to the utmost 
their lust of power. 

The Pope sent his bull to Robert Winchelsea, Arch- 
bishop of Canterbury, with instructions to deliver it into 
the king’s o\vn hand. Never was prelate more hardly 
beset. There was all the unpleasantness of conveying an 
unpleasant message to a man not blessed rvith a placid 
and forgiving temper, and there were the difficulties of the 
journey — for King Edward was away at the northern 
extremities of his kingdom menacing Scotland. The 
archbishop recounted all his difficulties and dangers to his 
master, and we thus get a glimpse of some of the physical 
and social conditions caused by the war. After having 
consumed several days in preparation for his formidable 
journey, he set off, apparently in the summer of 1300, and 
reached Carlisle in twenty days. There, to his dismay, he 
found that the king had gone with his army into Gallo- 
way. He met with some discreet laymen, and with 
clerical persons worthy of all confidence, from whom he 
found that the country swarmed with armed Scots ; and 
even supposing him to get through with safety, there was 
no food in it for his retinue. No one, not even among ' 
the clergy, was zealous enough to carry a message intimat- 
ing his arrival, or even endeavour to procure a safe-con- 
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duct for him. He fell at last on a shrewd device. 
Remaining at Carlisle, he sent two of his retinue by sea, 
who reached the army of Edward with much risk of cap- 
ture, and with like risk brought answer to his question 
how he could with safety endeavour to get an audience. 
The answer sent him was, that the king could suggest no 
better way than this : the queen and he were on some 
future day to have a meeting, and the bishop might join 
escorts with her. 

The prospect of this arrangement, however, was indefi- 
nite, and the inducements to wait on were extremely 
meagre ; for he mentions that, during nearly six weeks, 
while his messengers were absent, haHng to be so near 
the border of Scotland, he was glad to obtain sufficiency 
without aspiring at abundance of food. He heard at last 
that the king had come back to the Castle of Caerlaverock, 
which had some time ago been taken. He then managed 
to get himself and his equipage conveyed across the Sol- 
way at low tide, encountering more peril than he seems to 
have known of. And so the triumphant conclusion of his 
adventures was, that he unexpectedly came upon the king 
at dinner on the Friday after the Feast of St Bartholomew 
the Apostle, or towards the end of August. 

He was called next day to a solemn audience, where 
the, king was surrounded by the crowd of nobles and 
knights who, as we shall see, had attended him to the 
siege of Caerlaverock. The messenger read his instruc- 
tions, and then reverently handed the admonitory bull of 
his Holiness to his Majesty. What we would expect in 
ordinary court usage is, that such a document should be 
passed on to a secretary to be kept for private perusal ; 
the king, however, directed the document to be publicly 
read, and then gave instructions for translating it into 
French. The messenger was then told that this affair of 
Scotland was one of those in which it was necessary for 
the king to consult the chief persons, ecclesiastical and 
temporal, of his kingdom ; that although several of these 
were present, many were absent; and when there had 
been due and full deliberation, then would the king send 
by a messenger of his o\vn an answer to his Holiness. 
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Tfi'' iy. -.i t.’.KCa v.v.'. to let lno:;c upon the Court of 
th- v.-.u;’. of tlo' lvu;il-.ii tcnij/orul Inrons. Nothing 
1> .■.c:vr.[ >.> run ,c ihrm into tinion nri'i patriotic action 
than rc-.r.t.-nrc to trie cncro.u hrnetit.-; of the Church, and 
tii''V “ ?:U t>) Ifoinv .1 tnctnorahlc protcat against this at- 
tc.u'.p* to intcrt-Tc v.'it'n tire feudal and constittitional pre- 
fogat'-vr . ti* trie tTo'.vrr of {CngiatnL Kin;,; Ivhvaril v/as in 
die rnr-’.ri time anxiou. to prep.irc anrl r et forthaconvinc- 
i;:,.; e.'.'.r i.'i t.!vo;;r ot hi . f l.uta He had already, as we 
!’.,',vr oiitainr-l material-; from ttie religious houses, 
hat (le V, .-ait'-l :n ire, ami their reeords v/erc again ran- 
' K: n.;n;;er, a'.no;c note; «'i wnat v.'as passing are 
-.1 ‘.a'mahle, v/.r; eniploye l v, it:i other cunning scribes to 
bring t;ic ea.-.e to perfection. 'I'hc result v/as a production, 
onr of tl'.e ni'i t extraordinary, a ; a state paper, to be found 
on rc 'ord, th iug’n pc iple maybe fatniliar with the greater 
par: of it . e m.tcnt'. in other sb.ape;. 

After - etting forth that the right of superiority in the 
King of Ihigl.m.d over Scotland was undoubted and noto- 


tiou'. to all the World, and b.ad been in active exercise by 
the re:m')val and, appointment of the nders of that coun- 
try at v.-il! — for the satisfaction of his Holiness, a brief 
narrative is put together to show the origin and a.ntiquity 
(if tile riglit. It cunmu-ncc-s thus: — 


In the time of the iirophets l-di and Samuel there was a 
oerrain ilbn-trious personage nameil Rnitus. He had to 
abatidon 'I'roy after tiie destniction of that city ; and tak- 
ing with him a following of noble Trojans, the band dis- 
covered a certain island, then called Albion, inhabited by 
giants. 'I’iie ;e were all defeatetl and stain by the 'I'rojans. 
who, in honour of their chief, called the island Bniton or 
Britain, and they built the town of Trinovantnm, now 
called London, Brutus iiad three sons, on whom he set- 


tled his possessions. To the first-born, Locrin, he gave 
that part of Britain called 1-higland ; to the second, Al- 
banac, he gitvo Albany or Scotland : and to the third, 
Camher, he gave Cambria or Wales, The important point 
to be kept in view at this stage is, that it was the invari- 
able jiractice of succession in Troy that the eldest and his 
line sliould rule over tlie younger brothers and their dc- 
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scendants. There were invasions of the new territor)' and 
other causes of disturbance, the particulars of which are 
set forth with a minuteness that seems to challenge criti- 
cism ; but the result is, that as Locrinus was supreme 
over his brothers at the beginning, so did his descendants 
continue to be supreme over all other rulers in Albion. 
We come at last down to an epoch illustrious throughout 
the world by the deeds of the great King Arthur, who, 
indignant at the turbulence of the Scots, signally punished 
them, displaced their king, and appointed his follower 
Anselm to rule over them; and this Anselm did due 
feudal homage for Scotland to his lord superior, King 
Arthur, at a renowned festival held at Caerleon. 

It is impossible to estimate the weight attributed to the 
next precedent, without remembering that King Edward 
was deeper even than his age in reverence for die later 
saints and their miracles. King Athelstane of England, 
it was said, had under the auspices of St John of Bever- 
ley subdued a rebellion in Scotland. Having finished 
his work, he prayed, through the interv'ention of the 
same St John, that it might be granted to him to re- 
ceive a visible and tangible token, by which all future 
ages might be assured that the Scots were rightfully sub- 
ject to the King of England. His prayer was granted in 
this way : Standing in front of one of the rocks at Dun- 
bar, he made a cut at it with his sword, and left a score 
which proved to be the precise length of an ell, and was 
adopted as the regulation test of that measure of length. 
This miracle was attested by a weekly service in the 
church of St John of Beverley. He was perhaps the most 
powerful miracle-worker of all the English saints, and his 
triumphs in this line are amply commemorated by Bede. 
King Edward and some of his advisers would devoutly be- 
lieve that this story of the miraculously-created ellwand stan- 
dard would do more for his cause than his long array of his- 
torical precedents ; but it may be questioned if the acute 
scribes working at the Vatican conceded so much influence 
to it, for they were apt to be perplexed and overburdened 
by such miraculous solutions of temporal difficulties. 

King Edward’s pleading goes on after this rather pro- 



2i6 


WAR OF INDEPENDENCE. 


none of the others were left behind. In his banner were 
three leopards courant of fine gold set in red, fierce, 
haughty, and cruel— thus placed to signify that, like them, 
.the king is dreadful, fierce, and proud to his enemies; for 
his bite is slight to none who inflame his anger — not but 
his kindness is soon rekindled towards such as seek his 
friendship or submit to his power.” “ An auxiliary force 
was commanded by Anthony Beck, Bishop of Durham, 
ever at hand when there was fighting.” He is described- 
as “ the most vigilant clerk in the kingdom — a true mirror 
of Christianity.” 

The historian admired the strength and beauty of tlie 
castle, with its walls and ditches, and saw it was not to be 
taken like a chess rook. He describes the cutting down 
of trees and brushwood, and the building of huts to lodge 
the besiegers, and the arrival of vessels in the Solway 
Firth Avith the besieging engines. The foot-men were sent 
fonvard to begin the siege. “ Then might be seen stones, 
arroAvs, and quarreaus to fly among' them ; but so effec- 
tually did those Avithin exchange their tokens Avith those 
Avithout, that in one short hour there Avere many persons 
AA’^ounded and maimed, and I knoAV not hoAv many killed.” 
The rest became excited, and a general attack AA'as made ; 
the heaAuest engines Avere worked in throwing stones, and 
Avhen there Avas a good hit a great shout arose among the 
host. This seems to have gone on for a day or tA\'o, until 
three other engines Avere brought, “ very large, of great 
pOAver, and very destructive, Avhich cut doAAm and cleave 
Avhatever they strike — fortified toAvn, citadel, nor barrier, 
nothing is protected from their strokes.” The Knight of 
Kirkbride excited the admiration of the historian : “Many 
a heaAq' crushing stone did he of Kirkbride receive, but 
he placed before him a AAliite shield Avith a green cross 
engrailed. So stoutly AA^as the gate of the castle assailed 
by him, that never did smith AAith his hammer strike his 
iron as he and his did there. NotAvitlAStanding, there Avas 
shoAvered upon them such huge stones, quarrels, and ar- 
roAA'S, that with Avounds and bruises they Avere so hurt and 
exhausted that it Avas Avith great difficulty they Avere able 
to retire.” 
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seem to have been expected. One day, as the English 
chroniclers tell us, a boy ran into the camp, telling, that 
from_ the top of one of the high banks abundant round 
Roslin, an army might be seen close upon them. It had 
come from the uplands of Peebles and Lanark, and fell on 
Segrave by surprise. He was wounded, and made pri- 
soner along with twenty knights. Another of the divi- 
sions came up and released the captives, but seems rather 
to have suffered than to have inflicted punishment. The 
services of the third division, indeed, show that the others 
were in flight. This division had been hearing mass, un- 
disturbed by the double battle, and after it was over were 
enabled to check the retreat of the other two divisions 
and punish their pursuers. Ralph the Cofferer was among 
the slain. 

Any account we have of this affair is meagre and indis- 
tinct. We must depend on the English chroniclers; and 
all we can distinctly carry from them is, that their king’s 
army was surprised, and had the worst part in the con- 
flict.^ 

Into some old accounts of the battle of Roslin it has 
found its way that Wallace was present and commanded 
the Scots force. It may have been so, but it is not suffi- 
ciently vouched to be admitted as a historical fact. The 
Scots chroniclers, Wyntoun and Bower, exalt this affair 
into a great battle and an eminent victory gained by the 
Scots; but as they accompany it with acts of extreme 
cruelty, their narrative of triumph may be abandoned 
without any sacrifice of the national honour. 


^ Hemingford, i. 199. 
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free of the conqueror’s path. They formed a project for 
helping the defence of Stirling Castle by guarding the 
Forth, after the example of Wallace. King Edward, how- 
ever, flanked them by crossing the river, whether at the 
Frew or some nearer ford, and the Scots troops dispersed, 
leaving Stirling Castle to defend itself. A sad interest 
surrounded this, the last spot of ground in all Scotland 
that did not belong to the invader. The castle stood a 
long and memorable siege. The obstinacy of the defence 
is echoed by the English chroniclers in their vauntings of 
the valour, skill, and engineering resources of the besieg- 
ers, and their exultation at the final capture. From their 
accounts of the siege we may' infer that part at least of 
the castle works were on the new system of fortification. 
All novelties in the art of defence have their parallel in 
new systems of attack. When we hear of the throwing up 
of zigzag earthworks by engineers working in ditches, we 
know that these are approaches to the low bastioned fort- 
resses of the Vauban school; and so when we find tall 
wooden towers erected, with machinery in them for casting 
missiles horizontally, we know that the tall buildings bf the 
Norman school of fortification are to be attacked. Against 
these, wth their thick walls of fine masonry, the old bat- 
tering-ram of the Romans, made to drive a hole in a thin 
wall, was as harmless as a child’s toy. The besieger had 
to meet his enemy aloft, parallel with the "windows of his 
towers or with the roof, and only lofty piles with great 
projectile power could accomplish this. We are told that 
the stones or lumps of lead cast against the wall bounded 
back, leaving no mark, but those sent from above broke 
through roof and vault, and did vast mischief. Besides 
the strength of masonry, which was the sole difficulty at 
Caerlaverock, there was another in Stirling of a very for- 
midable nature in the fortress standing on the edge of a 
steep rock. The engines brought up were marvels in their 
day for ingenuity of device and weight of metal. There 
was one that the chroniclers say could hurl stones of from 
two to three hundredweight 

King Edward was now sixty-five years old, yet his im- 
petuous and determined spirit drove him to perpetual 
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against this desperate and unceasing work for more than 
three months. Yet the immediate presence of starvation, 
rather than the success of the assailants, seems to have 
driven tliem to ask for stipulated terms. The request was 
refused ; they must surrender at discretion. When the 
garrison came forth they were only 140 men. Some 
twenty-four of superior rank appeared before the conqueror 
half naked, with ropes round their necks, and performed 
the humiliating ceremony exacted at that time from con- 
quered garrisons. 

With true Norman pedantrj^, a notar}" public of the holy 
Roman Empire docketed the act of submission as having 
taken place before himself and certain famous witnesses 
on the 24th of July, and on the eve of the Feast of St 
James the Apostle, in a valley, through which passed a 
road leading to a gate in the Castle of Stirling, within the 
kingdom of Scotland and diocese of St Andrews.^ 

A touch of generous sympathy vuth the courage and 
dutiful endurance of these men seems to have reached the 
heart of the victor, and instead of ordering them for 
death, as all seem to have expected, he dispersed them in 
English prisons. King Edward felt so much beholden to 
those barons who had borne the brunt of the siege that 
he made a roll of merit, containing the names of Warenne, 
Lincoln, Gloucester, and others, all of whom were invited 
to make application to him for some special gift, or other 
reward for their services.^ 

But in truth his leniency to this garrison was one of the 
examples of a new policy towards Scotland which experi- 
ence had taught him. Strengthening his hand to the 
utmost, he would yet lay it on gently, if not winningly. 
He was no Nero or Domitian, luxuriating in the mere 
lust of power, and besotting himself in bloody orgies. His 
ambition was to be an organiser and reformer — in his own 
way a benefactor to his race — and this passion was the 


^ Foedera (Record edition), i. 965, The chief accounts of the siege 
are to be found in Hemingford, Matthew of Westminster, and Lang- 
toft. 

“ Palgrave’s Illustrations, cxxviii. 275. 
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The capture of Wallace was now the chief immediate 
object of King Edward. Presently after the siege of 
Stirling, _we find him exhorting those who had just experi- 
enced his clemency to aid him in this good work, and 
promising that it would be profitable to him who should 
be successful, either in the shortening of his exile, or in 
some other shape.’- Wallace was found in Glasgow. The 
chief person concerned in his capture— the leader, as it 
would appear, of the party told off for that duty— was 
Alexander de Monteith. Of certain rewards given to the 
captors, he had the largest share. As his name was after- 
wards a common one in Scotland, it became part of the 
romance of Wallace’s career that he was betrayed by a 
fellow-countryman and an old companion in arms; but 
Monteith was in the service of Edward : he held the 
responsible post of Governor of Dumbarton Castle, and it 
seems likely that he only performed a duty — whether an 
agreeable one or not.^ The captive was taken southwards, 
and on the sad of August carried through London, at- 


le Waleys by force of arms — ^he, the said Michael, not consenting to 
such seizure. He had made his. escape, and, in fact, got some two 
leagues off, when certain armed men, accomplices of the said Waleys, 
brought him back to their leader, who threatened to kill him if he 
attempted again to escape. He did in fact, however, again run away, 
and got three leagues off and more, when he was again caught, suffer- 
ing great violence and injury from his captors ; and on this occasion 
he verily believes that Waleys would have slain him, but for the 
intervention of some of his accomplices ; so was Michael de Miggel 
prevented from attending according to his duty. The time at which 
he was thus seized is no otherwise indicated than by dudum, which 
may be translated “lately.” The question is, whether the dudum can 
be stretched more than seven years to reach the time when Wallace 
was in power, or must be held to refer to incidents a few weeks or 
months before the date of the inquest, which was held just a few 
days after Wallace’s execution. — Calendarium Genealogicum, 703. 

^ Palgrave’s Illustrations, cxxix., 276. 

2 In the curious scraps preserved by Sir Francis Palgrave, there is 
a jotting, probably from some Treasury memoranda or scrolls, of forty 
merks to the valet who spied out Wallace, and sixty merks to be 
divided among the other captors. Then follows : “De la terre, c’est 
a savoir C livres pour Johan de Meneteth,” p. cliv and 295. 

Langtoft says the actual securing of Wallace was effected through 
treason of John Short, his man. This may or may not be the name 
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Those who were thus received to mercy, even to favour, 
had thoroughly committed themselves in arms — in rebel- 
lion, as it was counted — against the king. '\\'e must go 
further, therefore, than any question about the mere extent 
of personal criminality attributed to each. Tlic men be- 
longing to the class of Norman barons had yielded to 
temptation and gone over to the popular cause in Scotland, 
instead of holding by their legitimate lord. But in feudal 
notions there was some palliation for what they did. They 
had lost the protection to which they were entitled in 
return for the fealty. The popular party had virtually 
taken Scotland from the hands of Edward, and their 
interests lay with the power that could command their 
estates. Now the power of Edward was effectually restored, 
and they might be counted on to return to their natural 
position. Wallace, on the other hand, was the one great 
representative of the popular nationality, the real di/liculty 
with which King Edward felt that he had to deal in Scot- 
land. He was going to deal with it moderately and 
leniently, but he would show, in the first place, a terrible 
warning to those who might obstinately stand in the way 
of his projects. 

Whether Wallace had been absent in France or Italy 
soon after the battle of Falkirk, he was in Scotland during 
these proceedings. There are faint traces of his keeping 
to inaccessible districts, with an armed following, and it is 
quite natural that some of his old followers should gather 
round him.^ 


^ There is a very t.-inulising reference to his motions in .a collec- 
tion of miscellaneous fragments from the Public Records of England, 
printed in 1865. It is called “ Calcnd.-irium Gcnc.alogicuni,'’ and con- 
sists of such notices of persons and families, with their possessions, as 
are found in the proceedings of inquests on succession of heirs, bound- 
aries of estates, and the like. Among th'esc comes up, on Wednes- 
day after the commemoration of the beheading of John the Baptist, in 
the 33d year of Edward I. — that is to say, in the beginning of Sep- 
tember 1305 — an inquest held at Perth by Malice, Earl of Stralheam, 
custodier of the northern districts in Scotland. This inquest appears 
to have been transmitted to some tribunal in England as the excuse 
of a certain Michael de Miggel, whose attendance was due, but not 
given. It was sworn to on oath that he had been seized by William 
VOJ,. It. P 
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tended, like Caractacus in Rome, by a great crowd of 
citizens. He was secured in a house belonging to a 
citizen of London, William de Leyre — ^in Farringdon as it 
would seem. 

A special commission was issued to five persons, three 
of them to be a quorum, to act as justiciars in the king’s 
charge against William Wallace. They were John de Se- 
grave, Peter Maluree, John de Bacuelle, Ralphe de Sand- 
■wyc, and John le Blound, Lord Mayor of London. He was 
put on trial in Westminster Hall, on a bench at the east 
end, as the chronicles say. They give, too, a storj’- diffi- 
cult to account for, how there was a wreath or coronet of 
laurels placed round his head on the occasion. The rea- 
son given for this is, that he had boasted in his triumphs, 
that he would wear a cro^vn in London — and so his boast 
was fulfilled. Anything more unlike the character shown 
in Wallace’s career cannot easily be conceived. Yet, on 
the other hand, it is not consistent with the practical 
and grave character of King Edward that he should have 
played this fantastic trick without a sufficient reason. 

It brings us closer to the point to look at the few traces 
we have of the accusation and judgment. A deep policy 
runs through the form adopted. The captive was not to 
be treated as a prisoner of war at the disposal of the ex- 
ecutive j he was to be regularly tried on indictment as a 
subject of the King of England who had committed cer- 
tain offences. He was not, however, permitted to plead 


of the “ Yallet qui espia William de Wallaise” in the Palgrave Frag- 
ments. 

This story of Langtoft’s is the earliest in which the seizure of Wal- 
lace is attributed to treachery. With the chronicler, however, the 
event points a moral, in showing how it is the fate of murderers, 
thieves, traitors, and other criminals to be betrayed by their accom- 
plices in crime : — 

" A Jhesu whan thou wille hou rightuis is thi mede. 

That of the wrong has gilt, the endyng may thei drede. 

William Waleis is noraen, that maister was of theves, 

Tithing to the kyng his cowcn, that robber mischevos ; 

Sir John of Mentest served William so nehi. 

He tok him when he wend lest, on nycht his leman li— 

That was throught treson of Jack Short his man. 

He was the enchcsen, that Sir John so him nam.”_ 

— Langtoft’s Chronicle, 309. 
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aid of the executive government. In the selection of that 
council the king showed his reliance on the- co-operation 
of the great churchmen and barons in his new plan. The 
council selected by him all bore titles thoroughly Scotch, 
and among them were some of those who had but just 
laid down their arms and accepted of his clemency.^ 

In an English parliament which assembled early in the 
year 1305, the king called for the advice or the Bishop of 
Glasgow, the Earl of Garrick, and John de Mowbray, on 
arrangements for having Scotland represented in a parlia- 
ment to be afterwards called. These advisers reported on 
some matters of detail and practicability j it would not, for 
instance, be practicable to have meetings for election 
before next Ascension-day, nor could those chosen be 
well in attendance at London until after the Feast of the 
Nativity of St John the Baptist, or midsummer. The 
amount of representation to be conceded to Scotland was 
then settled, and, if we are to believe the record, was an 
echo of the report presented by the three advisers. There 
were to be in all ten representatives : there were to be two 
selected by the prelates, two by the abbots, two by the 
earls, two by the barons, and two by the community or 
commonalty — one for the district north, the other for the 
district south, of the Forth. The advisers recommended 
that 'these representatives should be refunded their per- 
sonal expenses for attendance in England ; and it was 
directed that these should be paid by the lieutenant and 
treasurer of Scotland out of the funds at their disposal. 
Writs were then issued for the attendance of the, electoral 
colleges, as they would be called on the Continent, at 
Perth, to appoint representatives to attend the king’s par- 
liament in London within three weeks after St JoW’s 
Day.2 

1 “ The council were— the Bishops of St Andrews, Dunkeld, Aber- 
deen, and Ross; the Abbots of Melrose, Cupar, Jedburgh, and Dun- 
fermline ; Bruce, Earl of Garrick ; the Earls of March, Buchan, 
Athole, and Ross ; Sir John Comyn, Sir John de Mowbray, Sir 
Alexander de Argyle, Sir John Monteith, Sir Duncan de Fren- 
draught, and Sir John de Inchmartin." — Palgrave’s Documents, clii., 
292. 

2 Ryley’s Pleadings, 241, 279. 
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There was also to be a symbolical application of the 
parts of the body unburnt. They were to be distributed 
over England and Scotland, in token that his crimes had 
been committed not solely against our lord the king, but 
against the whole population both of England and Scot- 
land : Avherefore his head was to be placed on London 
Bridge ; one quarter was to be suspended on a gibbet in 
Newcastle-on-Tyne, another was to be exposed at Berwick, 
a third at Stirling, and the fourth at Perth. The sentence 
was executed on the 23d of August, and it is one of the 
kind about which ordinary people generally entertain a 
hope that the humble ministers of justice who give effect 
to it lag behind the cruel spirit of the law, if they do not 
even take occasion to soften the letter of it. 

The death of Wallace stands forth among the violent 
ends which have had a memorable place in history. Pro- 
verbially such acts belong to a policy that outwits itself. 
But the retribution has seldom come so quickly, and so 
utterly in defiance of all human preparation and calcula- 
tion, as here. Of the bloody trophies sent to frighten a 
broken people into abject subjection, the bones had not 
yet been bared, ere they became tokens to deepen the 
wrath and strengthen the courage of a people arising to 
try the strength of the bands by which they were bound, 
and, if possible, break them once and for ever.’- 

King Edward was already busily canqdng out his new 
policy. It was much of the nature of a partly federal, 
partly incorporating union. There was to be one king 
over the whole island, and one great council or parliament. 
The crown was to be represented in Scotland by a gover- 
nor or lieutenant. He was to be assisted by a council — 
not of the nature of a parliament with a deliberative voice, 
but a small body selected by the crown to give advice in 


It is singular that among the many records of the period so care- 
fully preserved there is none of the process against Wallace. The 
above account has been taken from an unauthenticated manuscript, 
bearing to be a copy of the principal parts of the record of proceed- 
ings, -which has been preserved, and is printed in the Wallace Papers, 
p. 189. It bears marks of authenticity, -which are strengthened by a 
comparison of its contents -^vith the shorter accounts in the chronicles. 
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code of laws of the Brets and Scots is to be cancelled, as 
unsuited to the civilisation of the periods When the 
lieutenant or governor returns to Scotland he is to take 
counsel of the good men of the country, and to prepare 
and submit to the king a report on the laws sanctioned 
by King David, and any additions made to them in later 
times. Such things as are found contrary to the law of 
God and to sound reason are to be rejected. The lieu- 
tenant and his advisers may find some on which they can- 
not come to, or will not venture on, a conclusion on 
account of their importance. These they are to report to 
the king as matters undecided, along with their report on 
those parts of the laws and customs of Scotland which 
they recommend for adoption in permanence. The ordi- 
nance, after these general provisions as to the laws which 
are to be in force in Scotland, puts some restraints on 
dangerous persons, and gives a general power and recom- 
mendation to the lieutenant, with the counsel of the 
good men of the land, to send troublesome persons into 
England, where they will have to abide southward of the 
Trent 

The ordinance is not a logical or methodical document. 
It mixes up the broadest projects of legislation and ad- 
ministration with mere personal interests and arrange- 
ments. But it bears the impression of a high intelligence 
and a far foresight, mellowed by beneficence and even 
kindliness. The author of it sees that, once brought to- 
gether, without violence or goadings to national antipathy, 
the two nations would naturally co-operate and fuse into 
one compact empire ; and no one could be more alive to 
the mighty destinies that such an empire might have to 
look to. Had he begun in this spirit, there are many 
things to render it credible that he might have been suc- 
cessful. A nationality distinct from and antagonistic to 
that of the English people had not been made before the 
death of Alexander III. The Scots looked to King 
Edward with a paternal feeling, and had a leaning to the 
English institutions. ‘Of these they were never afraid; 


^ See chap. xvi. 
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Ikforc following the adventurer on his career, let us 
look at the position in which recent events had placed 
him. ^Ve have seen the figure made by his grandfather, 
fifteen years earlier, as a competitor for the cro^^l before 
the court established by King Isdward as lord superior, 
'file grandson was born in 1274, and so would be a young 
man .some .seventeen yaars old u hen his grandfather was 
pleading before King Isdward for the kingdom of Scot- 
i.atul, or for a part of it if he could not get the whole. 
'I'lie intermediate Bruce, the son of the competitor, was a 
<iuiel unambitious man. He went to the wars in Pales- 
tine — but in that he w.as only conforming himself to the 
ti.s.age of the day ; and when lie returned he lived peace- 
ably in the enjoyment of his wealth and honours. He 
was known, indeed, for nothing else so remarkable as his 
romantic marriage to the mother of the hero.’ He was 
but for a short time head of the house. Plis father died 


’ Tlic folloivin;; i? .a fnir rendering of the accounts which the chron- 
iclers j;ivc of this incident : — 

“ As tlic Scots h.id tkcl.ared their rc.adincss to sust.ain their part in 
the envade, it was incuinl>ent upon them to fulfil their promises, nnd 
nceordiii'dy r.cvcml of their pnncipnl nobles, assuming the cross, 
ticpartetl with their followers for Palestine. Amongst the number of 
cru.^,^dcrs who never lived to return was Adam dc Kilconcath, Earl of 
C.trrick in right of his wife, Marjory, the heiress of the late Earl 
Nigel. About two ye.irs after the death of Earl Adam, his youthful 
widow was engagetl in a hunting excursion, with a gay and gallant 
coinp.in)' of l.Ttlies and esquires in attendance, when a handsome 
cavalier of noble and distinguished appearance cantered across her 
|i.ilii. The couiuess saluted the knight, and as the courtly manners 
of tlie day required, he relumed the lady’s greeting according to the 
agree.able custom of the age, but excused himself from joining in the 
ciiase, until hlarjoiy, unaccustomed to refusal, laying her hand upon 
the brirlle, turned his horse’s he,ad with gentle force, and galloped off 
with her caiitivc to Tumbeny Castle. The countess had secured her 
prize; and .after a fortnight’s imprisonment in the lady’s bower, the 
young heir of Annandale and Cleveland capitulated, and became the 
husband of his adventurous c.aptor. Alexander was furious at sucli a 
hrc.ach of ihudal deconim, threatening, ns a punishment, to confiscate 
the earldom ; but he suffered himself to be appeased by tiie entreaties 
of their mutual friends, and contented himself with levying a con- 
siderable fine upon the enamoured delinquents. The eldest son of 
this singular and romantic love-match was the illustrious Robert 
Jlrucc.” — Robertson’s Early Kings, ii. I09, iio. 
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and if they could have felt assured of retaining such 
freedom of action as these or their owm native institu- 
tions gave, they would not have been apprehensive of 
innovation. What they dreaded was the prerogative 
power, royal and baronial, which the Normans brought by 
innovation on tire original laws and customs of England. 
In the discussion of the succession, and in the militarj' 
occupation of the countr)', these were set, in their most 
offensive shape, face to face vath the people of Scotland. 
Throughout the twelve years’ contest, too, they were re- 
minded over and over again of those innovations, with 
which their neighbours were still at war. They knew that 
when the King of England found difficulty in gathering a 
sufficient force for crushing them, it was because he was 
haggling with his own people about demands for the 
renewal of the Great Charter and the limitation of the 
Forest Laws ; and these reiterated demands were nothing 
but the lamentation and denunciations of the people of 
England for the rights and liberties of which they deemed 
they had been robbed. 

For twelve years Scot and Englishman had drawn each 
other’s blood ; it was long enough of such work to make 
a national hostility. Conciliation came too late. It may 
be questioned if Edward knew this. He was preparing 
for a great union parliament at Carlisle, where more still 
was to be done for the fusion of the two nations. The 
administration of business in Scotland seems to have been 
going on quietly and regularly. The king, now nearing 
seventy years of age, might have reason to e-xpect a peace- 
ful evening to his stormy life, gladdened with the reflec- 
tion that, if his treatment of Scotland had at first been 
marked by a necessary hardness, he had moulded his 
acquisition for the attainment of a goodly future by acts 
of mercy and justice. IVliatever were the dreams of the 
conqueror and pacificator, he was suddenly awakened 
from them. One day in the beginning of February 1306, 
Robert Bruce, Lord of Annandale, was missed at court, 
and it was found that he was off for Scotland. It was 
clear that a new act in the drama of the Scots conquest 
had opened- 
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of his house, that his grandfather had been nominated 
heir to the croivn by King Alexander and his parliament; 
and the pleas on which that grandfather pleaded his right 
of succession were as strong as ever. The other compet- 
ing families had all dropped out of the contest save the 
Comyns, but they were formidable rivals. Comyn the 
competitor, as we have seen, had a claim which could only 
stand after Baliol’s, since they were descended of two 
sisters, and Comyn of the younger. Baliol was now out 
of the field, not merely by the feudal proceedings taken 
against him by King Edward, but by a voluntaiy resigna- 
tion of his right of inheritance. Supposing this to be 
effectual, and no one gainsaid it, it removed the line of 
succession to which that of the Comyns was subsidiary. 
But further, Comyn. the competitor married a sister of 
Baliol, and their son, called the Red Comyn, had thus an 
additional claim to represent the rights of the deposed 
king.^ Then there was a mysterious tradition of his de- 
scent from Donald Bane of the old royal line; and though 
this went for nothing before the court of the lord superior, 
it might avail with a people eager to be led against their 
enemy and craving for a leader. Here then, altogether, 
Bruce had a formidable rival.^ 

Comyn’s demonstrations for the national cause had 
been much stronger than Bruce’s. He was with the host 
that swept the northern counties of England, and he 
afterwards acted as guardian or governor of Scotland, and 


1 A clironicler who was bom about this time says : "Johan de 
Baillof avoit iii sores, la primer, Margaret la dame de Gillisland, la 
second fust dame de Counsy, la tierce avoit Johan Comyn a marry, 
pier cely qi Robert Bmis tua a Donfres.” — Scalacronica, 12 1. 

2 There were several wealthy and powerful families of the name of 
Comyn in Scotland, but John, Lord of Badenoch, was the historical 
Comyn, from his connection with royalty. It may be well to keep 
him distinct from another very powerful Jord of the name, John, Earl 
of Buchan, the Constable of Scotland, who seems to have been a 
steady follower of King Edward. Supposing that in the reign of 
Alexander III. the several families of the name of Comyn had acted 
together in a group, it would appear that, changes in the lapse of time 
separating them from each other, their descendants each followed his 
own policy. 
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])rcssecl. Subsequent events show that Lamberton repre- 
sented the feeling of the churchmen, who had their own 
ecclesiastical independence to protect, and had already 
felt that the King of England would fain displace them 
for English subjects on whose conformity and co-operation 
he could rely. Then the allegiance of the Church to 
J3rucc meant a great deal more than spiritual or ecclesias- 
tical support, important as tliat might be. The religious 
houses held large baronies, and could call out a great pro- 
portion, probably not much Jess than a third, of the fighting 
men of the country. It would be serious, then, for both 
parties, if rumours of such an alliance should reach King 
Edward's ears. In fact it became kno^vn that he had 
taken Bnice in a very menacing manner to task about 
some document to which he had become a party. There 
can be little doubt that it was the bond, for we know 
that Edward had the original of it in his hand, and it is 
on record that the other party, the bishop, was closely 
questioned about it.^ It is said that Edward, having on 
the same day made rather free with the wine-flask, dropped 
words which showed that Bruce was in imminent danger 
of his life. A friend at court, the Earl of Gloucester, as 
it was said, sent him a symbolical warning — a sum of 
money and a pair of spurs. Bruce took the hint, and re- 
solved to be oft' by morning. He took two followers with 
him. There was snow on the -ground, and to baffle any 
attempt to track him out of London, he had the horses 
shod in the reverse of the usual manner, so that the marks 
might seem those of horses on their way to town. Some 
of these particulars are traditional, and so is the story that 
the three met and slew a messenger whom they found 
on his way to court with dangerous papers from Comyn. 
Bruce halted at Dumfries. He must have kno-wn that he 
would find Comyn there — in fact the English judges were 
sitting in assize in the town ; and the presence of two 
barons who had lands in the neighbourhood would create 
no surprise, but might be set down as a demonstration of 


^ Sir Francis Palgrave gives the bond and the cross-questioning of 
the bishop as certified in a notarial instrument.— Documents, 323. 
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presented a hostile front to Edward on his invasion. We 
have seen that for all this there was but a nominal inflic- 
tion laid on him, and he was. received to favour. He was 
of the Norman school, not likely to feel any national an- 
tipathy to the supremacy of Edward, and it may be that 
his master could ill aflbrd to quarrel with one who could 
be so effective a rival to the unsatisfactory Bruce. 

We have seen that Lamberton, Bishop of St Andrews, 
was a zealous partaker with Wallace in his struggle for 
the purely national party. "Whether it was by the bishop’s 
advice or not, Bruce met him at the Abbey of Cambus- 
kenneth, the scene of Wallace’s great victory, in June 
1304, and there the two entered into a league with each 
other, which was put in writing and sealed and authenti- 
cated by all the solemnities of the period ; it is the earli- 
est existing specimen of a kind of document which we 
shall frequently meet with afterwards. There are no en- 
gagements as to any distinct course of action, but the two 
bind themselves to general co-operation. Having dis- 
cussed possible future perils, they resolve to aid and com- 
fort each other when these come to pass. They are to 
stand by each other against all enemies ; if either hears of 
any danger to the other, immediate warning is to be sent 
and co-operation given in averting it ; most material clause 
perhaps of all — neither is to undertake any serious affair 
without taking counsel TOth the other. They bind them- 
selves to this obligation by solemn oath. At the same 
time, as in any such modem contract for the supply of 
certain goods as a court of law would give effect to, either 
party failing to keep the engagement is to be subject to a 
pecuniary penalty — it is fixed at ten thousand pounds. 
The purpose it was to be put to when secured, takes us 
back from the attorney’s style-book to the age and its 
conditions. The money was to be applied for the re- 
covery of the Holy Land, and be dropped into the great 
fund lost in the crusades.^ 

There was much more in such a document than it ex- 


^ Lord Hailes seems to have been aware of this document (i. 342). 
It is given at length by Sir Francis Palgrave.— Documents, 323. 
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captives of them would be inconvenient, and they were 
driven across the border. 

This was an unpropitious- beginning, but it was more 
emphatic than even the crossing of the Rubicon, and left 
no alternative but to go on. The sacrilege was a serious 
blot, which would be employed to its utmost at Rome and 
elsewhere, but it was not irremediable. There are many 
symptoms that the Scots people of that day were not 
ardent devotees of religion, or as some people, looking to 
the kind of religion then prevalent, would call it, of super- 
stition. The charges made, both in the chronicles of the 
day and in the state papers, against the Scots as a blas- 
phemous and unholy people, given to sacrilege, would not 
have been so steadily reiterated if there had not been 
some ground to hold them a people less religiously in- 
clined, at all events, than the English. The question how 
far the desecration of the church would tell at Rome 
would be easily decided by consulting the friendly Lam- 
berton ; and he from the first seems to have felt no diffi- 
culty about putting the matter right. 

The news that a stand had been made against the 
English invaders flew like wildfire over Scotland, and the 
people rose so tumultuously and threateningly that Ed- 
ward’s English seia'ants, save where they were protected 
by fortifications, were glad to hurry out of the country. 
Bruce immediately took up his headquarters in his own 
Castle of Lochmaben. The remains still visible show us 
a building of that age raised on the new and formidable 
system of fortification which had come over from England. 
Two hundred miles farther north, in his earldom of Mar, 
he had his other castle of the same kind, Kildrummy, and 
he does not appear to have yet given it into other keeping, 
according to King Edward’s order. We must count that 
a great part of Bruce’s subsequent success depended on 
his holding for some time these strong fortresses. 

The way being clear, it was resolved to take a decided 
step, and solemnly inaugurate Bruce as King of Scotland, 
according to the old traditional forms of such an occasion, 
so far as these could be effected. The ceremony dates 
on the 27 th of March, some six weeks after the slaughter of 
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astounding news to King. Edward. He must have 
known the temper of the people ; and remembering how 
troublesome they were, even when led by an obscure man 
from the ranks, he could not but see how formidable was 
the difficulty now that they had among them a croAvned 
and legitimate king. King Edward was then at Winchester, 
shaken by sickness and bowed by care, getting his way back 
to London with extreme difficulty, to take steps to meet the 
new emergency. But if for no worthier things, there was 
room still in his frail body for hatred and ferocity. The 
short-lived projects about conciliation and gradual amal- 
gamation dissolved at once ; and it is observable that hence- 
forth to his death the fiery rage of the king is visible even 
through the decorous formality wdth which the royal scribes 
were bound to prepare the royal proclamations. In his pious 
mind the rising would be aggravated, if aggravation were 
possible, by the conditions of Comyn’s slaughter. One 
of the earliest acts of his vengeance is a deep stain on 
his chivalry. The Countess of Buchan was caught, and 
Edward devised a special and ingenious punishment for 
her. He gave orders for the preparation of a cage — 
“ kage ” it is called in the Norman-French of the warrant — 
of spars ; it was to be large enough for a proper chamber, 
and to be attached to one of the towers of Berwick, and 
so guarded and placed as to prevent her holding con- 
verse with any one but her immediate attendants, who 
must not be natives of Scotland ; and in this she was 
imprisoned. We are not told so in the minute instruc- 
tions for the m.aking of the cage, but the English chron- 
iclers tell us that the cage was so hung that she could be 
seen by passers-by; and the object of restraining her in 
this form seems to have been that she might be a com- 
mon spectacle, and an example of the fate in store for 
those who thwarted the will of Edward.^ To such acts 


^ “ In domuncula quadam lignea super murum castri Beriwici posita 
est, ut possent earn conspicere transeuntes.” — Rishanger, 229. 

“ Sub dio forinsecus suspendatur, ut sit data, in vita et post mortem, 
speculum viatoribus et opprobrium sempitemum.” — Mat. Westm., 
455 * 

Anything that can be said in mitigation of so odious an act is always 
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Minorites, to excommunicate the Earl of Garrick by the 
usual sounding of bells and burning of candles.^ This 
bull has not the appearance of having been issued in a 
knowledge of the political conditions of England and Scot- 
land ; there had been a murder in a church, reported to 
the Holy Court by a sovereign, and the usual anathema 
was immediately issued. The bull seems to have had no 
effect in Scotland, where thick-coming events gave more 
immediate occupation to people’s thoughts. 

It was determined by King Edward that again there 
should be a mighty invasion of Scotland. Summonses 
and commissions of array went forth ; and to impress all 
fighting men with the seriousness of the emergency, there 
was a proclamation, as there had been before, against the 
holding of idle military pageants, tournaments, jousts, and 
the like, until this affair with Scotland should be finished.^ 
Broken do\vn as he was, he must be carried with his army 
northwards ; but before that army began its march there 
was a grand state pageant and inauguration. The king’s 
eldest son, the Prince of Wales, a young man in his 
twenty-second year, was to be knighted, and with him a 
crowd of the sons of the English barons. He kept his 
vigil in Westminster Abbey, was then duly dubbed, and 
being himself within the sacred circle of knighthood, 
he admitted his companions, some three hundred, who 
took their vigils in the Temple Church. All London was 
roused into excitement by the splendour and solemnity of 
the ceremonies, which devoted the flower of the young 
chivalry of England to the one engrossing object of the 
subjugation of Scotland. King Edward, by his own per- 
sonal part in them, threw a terrible earnestness over these 
ceremonials. He made, by every sanction he could call 
up, a vow to devote his remaining days to vengeance for 
the sacrilegious murder, and the extermination of the rebel 
king and his followers ; and conscious, as it would seem, 
that the sternest will could not strengthen his tottering 
frame for a long tough contest, he forecast a plan by which 


1 Fcfidera (Record edition), i. 987. 

3 Palgrave, Parliamentary Writs, i. 377. 
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his indomitable spirit might leave an influence after it had 
fled from the tenement of clay. He exacted a solemn vow 
that on his death his body should be earned with his army, 
and never buried until Scotland was subdued.^ 

His preparations for war were not hampered by the 
slowness of his personal movements. An army reached 
Scotland early in 1306, under Pembroke the new governor, 
Clifibrd, and Percy, with what result we shall presently 
see. The old king followed slowly, having to take long 
rest at various points ; he set out in the summer of 1306, 
but it was March of the following year ere he reached 
Carlisle.^ 

He had the satisfaction yet before he died to reap a 
small but rich harvest of vengeance. Nigel Bruce, a 
brother of the king and a youth celebrated for his come- 
liness, was taken, and afterwards hanged and beheaded. 
The same doom befell the husband of Bruce’s sister, 
Christopher Seton, and his brother, Alexander Seton. 
The Earl of Athole, Simon Fraser, and Herbert de Nor- 
ham, were put to death at London after the horrible form 
of the execution of traitors ; and the chronicles say that 
Athole, being in some slight degree akin to the royal 
blood of England, had the distinction that the gibbet he 
was hanged on was thirty feet higher than the others. 
There were many inferior victims. 

These are the acts that break the spirit of servile races, 
but only nerve those of higher mettle to defiance. The 
selection of the victims, too, Avas of infinite value to the 
struggling people of Scotland. Hitherto no noble and 
Norman blood had been drawn by the hangman. When 
these strangers first acquired lands in Scotland, and after- 
wards, Avhile they belonged to the English court, they got 
the name of Frenchmen, and rvere treated as hostile aliens. 
But they were of the same race as the people of the land, 
and gradually we find them changing from Frenchmen 


^ Of the various accounts of these events in the chronicles, the 
most spirited is that given towards the end of Mathew of West- 
minster. 

- See the stages of his journey, traced by Lord Hailes through the 
dates of the writs issued by him. 
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Wc liavc repeatedly been reminded, in the course of events 
of the Celtic tribes of the west— people who could not 
easily conform to the sovereignty of the King of Scots, 
though they were in reality the descendants of those who 
fir.st brought the name of Scots into the country. It did 
not make them more docile that the invasions and migra- 
tions of the Scandinavians had brought men of the north- 
ern Teutonic blood into the original race. The royal 
prerogative, and the Norman feudal tenure of land, 
extended over their districts fleetingly, and sometimes 
- nominally only. By the technicalities of the chapel of 
cliancer}^ the king’s writs were current there, just as in 
terms of a proclamation of King Edward, those of the 
King of England were supposed to be current in Scot- 
land when Wallace governed or Bruce reigned. There 
was enmity between these Ce|tic tribes and the Low- 
landers of Scotland of a different kind from the enmity 
that had now grown between England and Scotland. It 
partook of the antipathy of race ; and though it did not 
come out so powerfully in great contests, it never died. 
It was the natural condition of these people to be under 
absolute chiefs and leaders, who set up a mimic royalty. 
^Vhen tlic local rulers, whether Celts or strangers, were 
liable to be ruled or scourged through the power of Nor- 
way on the sea, there was a certain compactness of rule 
over the whole vast district. We have seen that there 
were three rival centres of command, — Dublin, Northum- 
berland, and Orkney ; but all stood in awe of the ruler 
of Nonvay. When this influence was finally broken by 
the battle of Largs, another had not as yet replaced it, 
though the Scotland where now the Lowland population 
prevailed was naturally in the end to become that influ- 
ence. Meanwhile, the contest for independence paralysed 
the power of control, and the combination that seemed 
long ago to be working -itself into a great sea empire was 
falling to pieces. Even in the Highlands and Isles there 
was generally more than one king or chief. Had all been 
under one leader when King Edward began his encroach - 
ments, there is no doubt that he would have had thorough 
help from that leader. As it was, he entered into alliance 
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DIFFICULTIES OF THE NEW KING — POLITICAL POSITION OF THE 
HIGHLANDS — DRUCE’S WANDERINGS AND ADVENTURES — ACTS OF 
PERSONAL PROWESS — POPULARITY — FIRST GERMS OF SUCCESS—' 
CONTEST WITH THE COMYNS— ASSISTANCE OF THE CLERGY— THEIR 
INFLUENCE, SPIRITUAL AND FEUDAL— THE OSCILLATIONS OF ALLE- 
GIANCE-SPECIMEN OF A SHIFTING BISHOP— SIEGE OF STIRLING BY 
BRUCE— ENGLISH NATIONAL PRIDE ROUSED— EAGERNESS TO DO 
BATTLE IN SCOTLAND — COLLECTION OF A GREAT ARMY— PECULIAR 
CONDITIONS OF THE COMING CONTEST AS FIXED BY THE ENGAGE- 
MENT TO SURRENDER STIRLING — THE POSITION OF THE SCOTS 
ARMY— ITS PERSONAL COMPOSITION— IIOW BOTH ADAPTED TO THE 
OCCASION— THE APPROACH OF THE ENGLISH HOSTS— BRUCE’S PER- 
SONAL PASSAGE OF ARMS — RANDOLPH’S SKIRMISH — BATTLE OF 
BANNOCKBURN. 

Soon after the inauguration at Scone, severe trials came 
on the new king and his followers. The English army 
was far too strong for an unorganised rising to make head 
against it. Pembroke, the Regent, was strongly posted 
at Perth. Bruce brought his little band too near this 
enemy, and was attacked at Methven on the 19th of June. 
It was a surprise and a scattering rather than a battle, but 
it was a heavy blow to the infant cause ; it was in this 
affair that the greater portion of the captives put to death 
by the English were taken. 

Soon afterwards the party suffered a check from a 
totally different quarter, which showed that, besides the 
English claims, there was another formidable difficulty in 
the way of restoringScotland to an independent sovereignty. 
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Wc iiavc repeatedly been reminded, in tlic course of events, 
of the Celtic tribes of the west — people who could not 
easily conform to the sovereignly of the King of Scots, 
though they were in reality the descendants of those who 
first brought the name of Scots into the country. It did 
not make them more docile that the inv’asions and migra- 
tions of the Scandinavians had brought men of the north- 
ern 'reutonic blood into the original race. The royal 
prerogative, and the Norman feudal tenure of land, 
extended over their districts fleetingly, and sometimes 
nominally only. By the technicalities of the chapel of 
chancery the king’s writs were current there, just as in 
terms of a proclamation of King Edward, those of the 
King of I'lngland were supjjoscd to be current in Scot- 
land when Wallace governed or Bruce reigned. There 
wa.s enmity between these Cejlic tribes and the Low- 
landers of Scotland of a different kind from the enmity 
that had now grown between England and Scotland. It 
partook of the antipathy of race ; and though it did not 
come out so powerfully in great contests, it never died. 
It w.as the natural condition of these people to be under 
absolute chiefs and leaders, who set uj) a mimic royalty. 
Wiien the local nders, whether Celts or strangers, were 
liable to be ruled or scourged through the power of Nor- 
way’ on the sea, there was a certain compactness of rule 
o\’cr the whole vast district. We liavc seen that there 
were three rival centres of command, — Dublin, Northum- 
berland, and Orkney ; but all stood in awe of the ruler 
of Nonv.ay. When this influence was finally broken by 
the battle of Largs, another had not as yet replaced it, 
though the Scotland where now the Lowland population 
prevailed was naturally in the end to become that influ- 
ence. ]Me.anwhiIe, the contest for independence paralysed 
the power of control, and the combination that seemed 
long ago to be working itself into a great sea empire was 
falling to pieces. Even in the Highlands and Isles there 
was generally more than one king or chief. Had all been 
under one leader when King Edward began his encroach- 
ments, there is no doubt that he would have had thorough 
help from that leader. As it was, he entered into alliance 
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with three of them, who, as they were in some measure 
rivals, did not always co-operate.^ 

Bnice and his band had, for some cause unexplained, 
to pass through Athole, and penetrate the Highlands until 
he reached the edge of the countiy' of one of these chiefs, 
John of Lorn, who, naturally no friend of Bruce, happened 
to be a relation of the slaughtered Comyn. There, at 
Dairy, near Tyndrum, between Loch Awe and Loch 
Tay, the little party was attacked by a swarm of High- 
landers. The contest was one of the kind which gave 
opportunity to the mounted knights in full mail to show 
how unassailable they were. To fight face to face with 
the half-naked horde on their own rough ground was out 
of the question, and Bruce gained signal Iionour by the 
way in which he moved his mailed phalanx away, render- 
ing pursuit deadly to those who came nc.ircst. 

Two other affairs come out with some distinctness in 
the confused history following on the coronation. Bnice 
wandered into the far west, Arran and Kintyrc, seeking, 
as it would appear, to have a good opportunity for seizing 
liis own Castle of Turnberry, on the Ayrshire coast oppo- 
site to Arran. He found it so well garrisoned by Percy 
that attack was useless. Fortune favoured liis adventure, 
however, in another shape; for in a night attack on 
Percy’s army, close at hand, he caused havoc and panic, 
and, what was of some moment, gained a valuable booty. 
He was here among his own people, from whom lie would 
of course recruit his force to the utmost, and he kept 
Percy blockaded in the castle until a fresh English force 
made it necessary to move away. The other affirir was at 
no great distance from Turnberry, at Loudon Hill, in the 
eastern part of Ayrshire. The position was a strong one 
— a conical trap rock rising out of a sloping base. Here 
Bruce met an attack by an English force under Pembroke. 
What we can gather from tlie romantic traditions of the 
affair is little more than this, that Bruce intrenched him- 
self strongly, and, following up the tactic of Wallace, de- 


^ “ Litera Alexanclri de ArRathil ; lilcra Alexandri de Insulis ; 
titera Donenaldi dc Insulis.” — Focdcra (Record edition), i. 761. 
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fended a strong position by spearmen on foot against the 
assault of heavy armed cavalry, tempted to make a rash , 
attack by the disparity of their enemy’s numbers, and the ' 
superstitious reliance on the invincibility of such troops 
as their own. However it came to pass, the English were 
driven off so effectually that the affair is recorded as a 
defeat in their contemporary chronicles, which tell that 
their leader retreated to Ayr, and thence returned to 
England.^ 

It is extremely difficult to give distinctness and chrono- 
logical sequence to the events in Scotland from 1306 to 
1310: the conditions are indeed antagonistic to distinct- 
ness. We have a people restless and feverishly excited 
to efforts for their liberty when opportunity should come, 
but not yet embodied in open war against their invaders, 
and therefore doing nothing distinct enough to hold a 
place in history — in fact, if after-events did not attest the 
detemiined spirit of opposition then smouldering among 
the people, the natural inference would be, that they were 
now thoroughly broken in. The other prominent feature 
in the historical conditions, was the new-made king, as yet 
so insecurely seated that he must be treated as a com- 
petitor only for a throne. He was not, however, in this 
capacity holding himself apart in serene dignity until his 
partisans should come to tell him that the cause of legiti- 
macy is at length triumphant, and a devoted people are 
impatient for their sovereign. On the contrary, he was 
doing his own work with labour, peril, and suffering. At 
one time he has to pass through dangerous ways to look 
after his interest at some distant spot — again he is pursued, 
and has to flee for his life and hide himself. Aware of the 
impossibility of making head for some time against the 
army of occupation, he laad sometimes more to do in keep- 
ing iris followers quiet and hidden than in embodying them 
under his command. The history of such a way of life is 
liable to indistinctness and obscurity ; and yet we possess 
a clear and picturesque narrative of the whole. It is diffi- 
cult to believe it all, and yet it is so natural and congenial 


^ See Hemingford, 236. 
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mountaineer after him, while the third alighted behind, 
and, grasping him tightly, tried to help in the unhorsing. 
The hero, twisting himself round, cleft his head, and then, 
having no more to deal with, cut down the man dragged 
at the stirrup.^ 

This was a natural enough shape for a contest between 
a strong mounted man-at-arms with three fierce savages. 
Other achievements of the Bruce are not quite so credible. 
In Galloway he finds himself with but two attendants 
beset by a party of the ■wild natives, some two hundred in 
number. - He takes his station in a pass or cleft so narrow 
that only one man on horseback can pass through it at a 
time. Up comes a mounted Galwegian ; he and his horse 
are at once slain by the king. Another and another 
comes up, to share the same fate, and the cleft is so 
choked up with dead men and horses that the others 
cannot approach. The noise of the contest is heard by 
Bruce’s party, who come up to the rescue, and the Gal- 
wegians retreat. Still another incident. When hard 
pressed by pursuers Bruce and his band would scatter, 
each taking his own way, and leaving the enemy perplexed 
as to the direction in which they were to seek the great 
prize. Once finding himself in the presence of a double 
army of his enemies, commanded by Pembroke and John 
of Lorn, this tactic was tried. The Highlanders had, how- 
ever, got hold of a bloodhound once belonging to Bruce 
himself, and set him on the trail. He heard the baying 
and knew the danger. Coming to a stream, he waded 
some way up, then mounted into a tree, caught suspended 
branches, and swung himself a good way on from tree to 
tree before he alighted on the ground — so the hound 
would find the place where his feet had entered the stream, 


^ Barbour says of the two brothers : — 

“Thar surnam was Makyndrosser, 

That is all sa mekill to say her, 

As the Durwarth sonnis perfay.” 

Shaw in his Gaelic Dictionary has “dorsair” for doorkeeper. One 
would hardly have expected that the Archdeacon of Aberdeen would 
have condescended to notice such a Celtic etymology. It was in 
this encounter that “the brooch of Lom” was seized. 
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hatred of their invaders had taught the people to tell and 
hear with exultation. The story may ser\-e to close the 
brief string of incidents, selected rather to show the nature 
of the things which the people delighted to hc.ar concern- 
ing their favourite hero and his companion.s, than as 
events which can be vouched for as absolutely true.^ 

It must be held beyond all doubt, that the turning- 
point in the recover)’’ of the independence of Scotland w.as 
the death of King Edward in 1307. Tlie work to be done 
required such a leader. Communities may grow strong or 
weak — some m.ay become aggressive and dominant, while 
others sink into seiadlity or decay ; these phenomena arc 


* The book, half epic half chronicle, which is the preat storehouse 
of these adventures, is known to readers of old English literature as 
‘ The Bniis,’ by John Barbour, Archdeacon of Aberdeen. .Scotlan<l 
is fortunate in the possession of such a memorial. The national hero 
of a count!)’ is seldom thus celebrated until centuries have passed and 
the manners have utterly changed. The chronicle or romance, what- 
ever it may be called, is then an echo of the manners of its own day, 
not of the age it professes to commemorate. The whole school of 
Arthurian romance is an eminent instance of .this. Harbour, how- 
ever, was at his studies at Oxford within thirty years after Brtire's 
death. The .-Vrchdeacon w.as not a man of bold or luxuriant imagina- 
tion, whence one is apt to give the more faith to his narrative. It has 
been accepted pretty freely into history, even by the dry and doubt- 
ing Lord Hailes. Vet Harbour sets out witli a statement showing a 
determination to sidtordinate facts to his notion of the artistic sttuc- 
ture of a story, calculated somewhat to appal the searcher after tnith. 
He makes his hero the same Bnicc who was competitor for the crown 
in rtJOi, thus idcntiB’ing the hero of the talc with his owii grand- 
father, and in fact finding materials for this hero in three genera- 
tions. This enabled him to tell how the Bruce scornrully refii'-ed to 
hold Scotlaml as a fief of England, so tliat Baliol, who v. as so baic as 
to accept the cro’.sm on such terms, was cho' cn in his stead. 

There arc three standard editions of ‘ Tlic Bruce;’ one by John 
Pinkerton, well known to every student of our early hi tory ; the 
second hy Dr Jamic.'On, the author of the Scots Dictionar;.’ ; the tlsird 
hv Professor Innes for the fapalding Cliih. 'Ihc popular edition’., 
with more or le-s variation from the stricter texts, arc innumerable. 
The hook has recently liecn taken up by the critical in'juircr’. into tb.e 
fo.mtains of tb.c English Ian;niage and literature, .A portion of ' '1 hr 
Bnice; or, 'Hie Book of tb.c .'dr •-*. Excellent Prince P.obett de Brov'.-. 
King of .‘'Cots,' is e-’iited forth’.' Early Engli h Text Hodety l.y tfr 
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and their vengeance was remembered in local tradition as 
the “heirship” or “herr)-ing” of Ihichand 
There remains a brief casual testimony to the extent of 
the min inflicted, and the hero's compunction for at least 
one class of the sufferers. The old well-endowed Colum- 
bite monaster)' of Deer suffered with the other landholders 
in the obnoxious district. The community naturally took 
part with the lord of the soil, and in 1296 Bruce the .abbot 
s\vore fealty to King Edw.ard at Berwick. W'iihin a year 
after the victory of Bannockburn, Bruce granted to the 
monastery a charter professing to render compensation for 
the injuries inflicted on the community during the recent 
wars, confirming to the community in free gift all the 
churches, lands, and possessions that the lords of Buchan 
and other magnates had professed to confer on them.- 
The English were driven out of the strong jdaces one 
by one — sometimes by the people of the (iistrict. We 
hear of the fall of Edinburgh, Roxburgh, I.inlithgtnv. 
Perth, Dundee, Ruthcrglen, and Dumfries. In ;M)eriieen 
there was a fortress with .an English garrison, yet Bruce 
and his followers were received in their hour of need by 
the citizens, and when his prospects brightened the Eng- 
lish garrison was driven out. The city long enjoyed a 
tradition telling how the English garrison were put to 
death, ever)' one of them — for to have done something 
tow.ards the extirpation of the Englisli iiu'.aders was a 
source of legitimate pride in any pan of .Scotland.' Tiie 
fortresses thus taken seem to have U'^vially been of the 
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grandfather, and thereupon they proffered to him their 
liomage and allegiance. Among the adherents to this 
manifesto were Lamberton, Bishop of St Andrews, and 
the Bishops of Glasgow, Dunkeld, Aberdeen, Moray, 
Dunblane, Ross, Caithness, Brechin, the Isles, and Gallo- 
way.^ 

This was an extremely important matter, for it meant, 
of course, that the Church would do its best to protect 
him from all ecclesiastical risk arising from the death of 
Comyn. This powerful backing was no doubt due to the 
restless Lamberton. He had been for some time a pri- 
soner in England, where he expressed much contrition for 
the past, and loyalty to the cause of English ascendancy. 
On his earnest representation that he could better serve 
the cause of Edward in Scotland than where he was, he 
was released ; and this was the way in which he fulfilled 
his obligation. 

There was, indeed, ere the revolution had come this 
length, a great deal of oath-breaking and counter-swearing. 
Part of it was voluntary, as when those whose homage 
had been exacted by Edward found themselves free. A 
considerable portion of it was no doubt forced on unwill- 
ing subjects by tlie new Government; for the Norman 
barons who held lands in Scotland had not all turned 
Scotsmen — the sympathies of many of them were with the 
English Court.2 

Of course the breaking of an oath has an ugly sound, 
.and is not to be lightly spoken of; yet, like all other 
offences, it has to be measured by the special conditions 
and prevalent doctrines of the time. We have seen the 
practice of oaths of allegiance coming into universal use 
with the feudal system : it Avas, along Avith the marriage 


^ Act Pari. Rob. I., first vol. of Scots Acts, loo. 

2 Sir Francis Palgrave gives an instance of homage coercively 
exacted by Bruce, Avhich he seems to think more unjust and tyranni- 
cal than anything he found King Edward doing. It is in a memorial 
to King Edward and his council by Malice, Earl of Stratheam, which 
‘ ‘ is extremely interesting, as showing the force and duresse exercised 
by the Bnice against or upon all who dared to adhere to their OAvn 
allegiance.” — Documents, clix. 319. 
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ness— tlicy were surer of what they were about. In the 
great contest for independence, the oaths broken by eccle- 
.siastics are about a hundred per cent more in proportion 
than tliose broken by laymen.^ 

Anotlicr unpleasant feature disturbs the harmonious 
picture of an oppressed people driving forth the invader 


' Sir Francis P.algravc becomes unintentionally picturesque in the 
rubrics or marginal indications given by him, when he brings forward 
the record of the retractions of the two eminent prelates Lamberton 
and Wishart : — 

" 'I'he king’s enemies being defeated, Lamberton changes sides ; 
takes the oalli of fealty again to the king ; receives back his tempo- 
ralities, &c. 

“ Confidence reposed by Edward I. in Bishop Lamberton. He is 
appointed chief of the royal lieutenants or governors. 

“ Lamberton changes sides again, and steals off to Brace. 

“ Lamberton treacherously places the son and heir of the Stewart 
(who had been given ns a hostage by his father) in the power of the 
Bruce. 

"The king’s power incre.ising, Lamberton changes sides again; 
surrenders himself to Sir Aymer de Valence, and takes another oath 
of fealty to the king ; after which he changes sides 'again, and sends 
forces to the assistance of Brace. 

” 'Fhe Pope requested to punish such acts of perjurj’and tre.ison. 

“ Bishop Wishcart takes the oath of fealty for the time. 

“ And breaks his yirsf oatL, abetting Baliol in all his treasons. 

“ Bishop Wisheart, upon Baliol’s submission, takes the oath of 
fealty for the second time. 

“ Bishop Wisheart takes two more oaths, and promises fealty for 
the third lime. 

“ Bishop Wishcart takes advantage of the king’s absence, breaks 
his second and third oaths, and instigates tlie rising of Bruce and 
Wallace. 

“ Bruce’s affairs appearing to decline. Bishop Wisheart changes 
sides again ; submits, and becomes one of the sureties for Brace. 

“Bishop Wishe.art changes sides again, and goes over to the 
Brace. 

“ Bishop Wishcart appears to change sides again, and surrenders 
himself to Edw.ard. 

“ Bishop Wisheart charged with having made such his surrender 
out of treachery', and that he might betray Roxburgh Castle to the 
enemy. 

“ Bishop Wisheart treated most courteously by Edward — enlarged 
upon his parole. He takes the oath of fealty for the fourth time. 

“ Bishop Wisheart breaks his fourth oath, changes sides, and 
sends forces to act against the English. 

“ Edward having defeated his enemies, the bishop changes sides 
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that they might regain their liberties and enjoy them in 
j)eace. Peace ivas not )-ct among the ol)jects of the Scots. 
King Edward complained that they broke the traces he 
had conceded by desire of the King of France. They made 
more than one raid through unhappy Cumberland, in one 
of them re.aching l.Iurhani, where they did much mischief. 
T'hc English chroniclers charge the marauders with all the 
horrors which it had been for centuries the jiraclice to 
attribute to a border invasion by the Scots. The son of 
the man who had twice overrun .Scotland was assailed by 
the piteous wails of his own English subjects — victims 
from the masterful Scots invaders. Peyond the suffering 
districts, the calamity v.-as made known in the disagreeable 
shape of the e.xaction of a forced loan to jirotect Ifngland 
against Robert Pnice and the Scots.' If the voice of 
prudence could be heard in the tumult of .such wild retali- 
ation, it would tell that the .Scots could take no .surer way 
of proclaiming to England that Scotland should be recon- 
quered. 

A crisis came at last which roused the Government of 
England to a great effort. After the fortresses had fallen 
one by one, Stirling Castle .still held out. It was besieged 
by Edward Ikuce before the end of the year 1313. Mow- 
bray, the governor, stijnilatcd that he would surrender if 
not relieved before the Feast of St John the Baptist in the 
following ye.ar, or the 24th of June. The taking of this fort- 
ress was an achievement of which King Ifdward was j)rouder 
than of anything else he had done in the invasion of Scot- 
land. lie made it of far more moment than even his victor)’ 


agnin ; lakes the oalli of fealty for llic Jifth time, .and aclcnowIcdRCS 
that he holds his temporalities of the kinip 

“The bishop takes the oath of fealty for the sixth time, .and with 
gre.at solemnity. 

“ After which he changes sides ag.ain, .and a.ssisls I’mcc MisTirihn 
in his a-ssumption of the royal .authority. 

“ These matters notorious to all the world. 

“ The bishop refuses to return to his allcpance. 

" Preaches to the people that fighting against the King of F.ngland 
is as good a work as a cnisadc.” 

* The assessment of this loan on the clergy is given at length in 
P.algrave’s Parliamentary Writs, ii. IC5. 
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over Wallace at Falkirk. Its possession was a significant 
symbol that there was still a hold on Scotland, for it com- 
manded the gate, as it were, by which the two great divi- 
sions of the country could hold intercourse with each 
other. That the crowning acquisition of their mighty 
king should thus be allowed to pass away, and stamp em- 
phatically the utter loss of the great conquest he had . made 
for the English crown, was a consummation too humiliat- 
ing for the chivalry of England to endure without an effort. 
Stirling Castle must be relieved before St John's Day, and 
the relieving of Stirling Castle meant a thorough invasion 
and resubjection of Scotland. The great barons, who 
had been at discord with the king about his favourite. 
Pierce Gaveston, and other things, now set to work in the 
great cause, and the lazy king was thus the nominal di- 
rector of a military drain upon the country more thorough 
than his determined and untiring father had ever accom- 
plished. Besides the feudal force of England, dragged out 
by all forms of summons and array, the king demanded 
the attendance of his Welsh subjects. After the example 
of his father, he issued personal requisitions to the kings 
or chiefs of “ The Irishry.” ^ Against the kind of enemy 
they were to meet, neither of these two elements could be 
of much benefit to the army, and they were probably 
rather a hindrance than a help. 

Perhaps there never was a battle of which the conditions 
as to both armies were so distinctly preadjusted and so 
inevitable, as that which was to come. The time and the 
place were fixed by an obdurate necessity. The English 
were to relieve Stirling Castle; the Scots must prevent 
them. If they attempted to meet the invaders at any dis- 
tance from this point, they ran two risks. If the enemy 
were not met and fought, these might outflank the Scots 
and reach the castle. If the Scots did meet and fight, it 
might be on bad ground, and that would be fatal. The 

^ They are addressed by such titles as — Eth Offlyn dux Hibemi- 
corum de Turteiy ; Doneval O’Neil dux Hibemicorum de Tyrowyn ; 
Lauercath Mac Wyr dux Hibemicorum de Lougherin ; Gillys 
O’Railly dux Hibemicoram de Bresfeny; Felyn O’Honoghur dux 
Hibemicorum de Connoch, &c . — Fcedera (Record edition), ii. 245. 
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battle, therefore, must be under the walls of the castle. 
Certain mits issued in England so early as the 27th 
of May set forth, for the purpose of exciting the warlike 
spirit of the country, that the Scots intend to assem- 
ble in great nuinbers on certain strongholds and morasses 
inaccessible to cavalry, in order that they may prevent 
the Castle of Stirling from being relieved before the Feast 
of the Nativity of St John ; and if the relief be not effected 
the Constable must surrender the castle, according to 
conditions between him and the enemy. That any force 
Bruce could gather should meet so mighty an army as 
England was collecting,, otherwise than on strong selected 
ground, was out of the question. It was the fortune of the 
Scots that the ground provided for them was nearly as 
good — perhaps quite as good — as any they could have 
selected ; and there was this further advantage, that how- 
ever strongly they were posted, the English must attack 
them there, and could not evade the battle. 

Stirling Castle stands on a trap rock rising out of a basin, 
and one does not pass far from it before beginning to as- 
cend. To the south, and partly to the east and west, the 
ascent is on the Campsie Fells, a chain of hills neither 
very lofty nor very' precipitous, but affording ground cap- 
able of being made very defensible. Here the Scots army 
were to meet the enemy ; indeed nowhere else could they 
do so ; and Bruce occupied himself in fortifying the posi- 
tion. To the right it was well protected by the brawling 
rivulet the Bannock Burn, which gave a name to the con- 
test. Had they only to choose the strongest post and 
meet an attack, it had been a simple affair ; but there was 
a tract of flat ground through which an army might pass 
to the gate of Stirling Castle, and that must be seen to. 
This tract was therefore honeycombed with pits, and the 
pits were covered with branches strewn with the common 
growth of the neighbourhood. This was done, not with 
the childish expectation of catching the English troops 
in a trap, but to destroy the ground for cavalry purposes.’- 


^ Between the slope of the fells and the flat carse the ground undu- 
lates. The undulations, in general, have no direction like the fells. 
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On tlie 234 of June the two armies were visible to each 
other. If the Scots liad, as it wa.s said, between thirty 
and forty thousand men, it was a groat force for the coun- 
try at that time to furnish. Looking at the urgency of the 
measures taken to draw out the feudal array of ICngland, 
to the presence of the ^Velsh and Irish, and to a large 
body of Gascons and other foreigners, it is easy to be 
believed that the army cjirried into Scotl.and might bo, 
as it was said to be, a hundred thousand in .all. The 
efiicient force, however, was in the mounted men, and 
these were su])poscd to be about cqu.il in number to 
the whole Scots army. ']'his great host was apparelled 
with unusual magnificence. Had it been a.sscmblcd for 
some object of courtly di.splay, it would have been a memor- 
able exhibition of feudal splendour. The countless ban- 
ners of all colours and devices, .and the burnished steel 
coats of the many thoiusand horsemen glittering in the 
summer sun, loft impre.ssions of awe and admiration which 
passed on fi'om generation to generation. 

There are efforts, not always successful, to describe the 
e.vact division and dispo.sal of the Scots .army. It seems 
more important to keep in view the general t.aciic on which 
its le.ader was prepared with confidence to meet so unequal 


l)iil arc iso!a(c<i j^ravcl lulls. Of these, however, one portion fjocs in 
.a transverse dircclion from the declivity of the fells low.trds the enrse 
in such manner that one can c.asily .suppose it concealing from those 
in the ui>per ground a party movin" .alonjj (he level, close under its 
shelter, and can also undemland how, on this movement being de- 
tected, troops could be carried round the .shoulder of the tran.svci>?c 
mound, so as to come by surprise on those atlcmitting the relief. It 
is .also, from the nature of the ground, easily to be understood how a 
leader jtlaccd where all the field was visible— ns, for instance, at the 
spot now called the “Bore Stone” — could see any such attempt, 
while a lender on duty further <lown could not. This refei's to the 
ground on which occurred an affair which has to be told ns ]irclimin- 
iiry to the great battle, the defence of the pas.sagc by l\andol]di against 
Clifford. I low far llie stream of the Bannock protected n flank 
must h.avc deiicnded on the preceding weather. In jilaccs its banks 
are stcc]). h has generally now little volume of water, being 
tliveried for manufacturing purposes. Among the dirty pools in its 
bed in the filthy manufacturing village, the multitude of large 
boulders brought down by it show that it has been at times a jrower- 
ful stream. 
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a force. It was the same that Wallace had practically 
taught, and it had just recently helped the Flemings to 
their victory' of Courtrai. Its leading feature was the re- 
ceiving charges of cavalry by clumps — square or circular — 
of spearmen ; and simple as it was, it was revolutionising 
the military creed of Europe by sapping the universal faith 
in the invincibility of mounted men-at-arms by any other 
kind of troops. Bruce had a small body of mounted men, 
but he was not to waste them in any attempt to cope with 
the English cavalry • they -were reserved for any special 
service or emergency. 

For the hopes of Scotland the great point was that the 
compact clumps of spearmen should be attacked upon 
their own ground. But there was a serious danger to be 
met beforehand. Holding the approaches to the castle from 
the east was far more difficult than holding the ground of 
the main army. If any body', however small, of the Eng- 
lish army could 'force this passage, and could reach the 
castle gate or the sloping parts of the rock, the primary 
object of the invasion would be accomplished. The castle 
would be relieved, and the English army, no longer bound 
to attack the Scots on their own strong ground, could go 
where it pleased ; and in fact this movement, so danger- 
ous to the Scots, had been wellnigh accomplished. It was 
the duty of King Robert’s nephew, Randolph, with a party 
told off for the purpose, to guard the passage. The king 
observed that a party of eight hundred horse under Clif- 
ford were making a circuit, evidently Avith the purpose of 
reaching the passage, and that no preparations were made 
to receive them. He pointed this out to Randolph with a 
severe rebuke for his negligence. Burning to redeem his 
honour, he ran on with a body of spearmen, Avho planted 
themselves in the way of the English horsemen, forming 
a clump Avith spears pointing forth all over it like the 
prickles of a hedgehog. The horse attacked them furi- 
ously in front Avithout breaking them, then Avheeled round 
and round them, vainly assailing them from all points. 
From a distance the little party seemed doomed, and 
Douglas hastened Avith a folloAving to their rescue, but as 
he approached the aspect was more cheering. It AA'as net 
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of camp-followers on the sky-line of a neighbouring hill, 
who were mistaken for a fresh array of the Scots. The 
end was rout, confused and hopeless. The pitted field 
added to the disasters ; for though they avoided it in their 
advance, many horsemen were pressed into it in the retreat, 
and floundered among the pitfalls. Through all the his- 
tory of her great wars before and since, never did England 
suffer a humiliation deep enough to approach even com- 
parison with this. 

Besides the inferiority of the victorious army, Bannock- 
burn is exceptional among battles by the utter helplessness 
of the defeated. There seems to havebeen no rallying-point 
anywhere. There was enough of material to have' made 
two or three armies capable, in strong positions, of making 
a troublesome stand, and, at all events, of making good 
terms. But none of the parts of that mighty host could keep 
together, and the very chaos among the multitudes around 
seems to have perplexed the orderly army of the Scots. 
The foot-soldiers of the English army seem simply to have 
dispersed at all points, and the little said of them is pain- 
fully suggestive of the poor wanderers having to face the 
two alternatives — starvation in the wilds, or death at the 
hands of the peasantry. The cavaliy fled right out to- 
wards England : why men with English manhood should 
have done so is a mystery. It was like the Scripture say- 
ing that the wicked flee when no man pursueth, for the 
little band of Scots mounted men was far too small 
for pursuit, and could not be let loose by any pru- 
dent commander among the vast mass of cavalry break- 
ing away. 

Perhaps this helplessness in flight, as also many other 
incidents of disaster, may be attributed to one cause — to 
the command being taken by the king himself, with his 
utter incapacity for the task. The only little gathering 
out of the dispersal of that huge army seems to have been 
a body of 500 knights who rallied round the king, but it 
was only to attend him in his headlong flight. To the 
Lothian peasant the mighty King of England galloping 
past like a criminal fleeing from justice must have been 
a sight not to be presently forgotten. The king reached 
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CHAPTER XXIV. 

WAR OF INDEPENDENCE TO THE DEATH OF 
ROBERT BRUCE. 

EFFECT OF THE BATTLE OF BANNOCKBURN — A PARLIAMENT, AND 
THE ADJUSTMENT OF THE SUCCESSION — THE BRUCES INDUCED TO 
BECOME LEADERS OF THE IRISH NATIONAL PARTY— CAUSE OF THE 
IRISH SEEKING THEM — THE QUESTION OF THE INDEPENDENCE 
AGAIN BEFORE THE PAPAL COURT— ADVENTURES OF A CARDINAL 
EMISSARY SENT TO BRUCE— RECAPTURE OF BERWICK— BAFFLED 
ATTEMPTS OF ENGLAND TO RECOVER IT— RAID ON ENGLAND— A 
PARLIAMENT — THE SOLEMN ADDRESS TO THE POPE, AND RESOLU- 
TION TO HOLD BY INDEPENDENCE — A GREAT INVASION OF SCOT- 
LAND AGAIN ATTEMPTED— ITS FAILURE, AND THE METHOD OF IT 
—REVENGE TAKEN BY RAIDS ON ENGLAND— SUFFERINGS OF THE 
ENGLISH PEOPLE— DISAFFECTION IN THE NORTH— AID OFFERED TO 
SCOTLAND — INTERVENTION OF THE POPE— INVASION OF ENGLAND 
— THE TREATY OF NORTHAMPTON— THE DEATH OF BRUCE. 

For a few years after the battle of .Bannockburn there 
was little to stir the exhausted country save marauding 
incursions into England in the old cruel manner. They 
reached as far as York, and carried terror of the name of 
Scot into the very heart of England. Yet if such things 
have a justification, it was furnished by the perversity 
of the English king or his advisers. King Robert wrote 
to the King of England, saying there was nothing he 
so earnestly sought as a permanent good understanding 
between the two kingdoms. The King of England ap- 
pointed commissioners to meet those of Scotland, but he 
would not concede the independence demanded of him, 
Dr treat Bruce as a sovereign. 

On the ist of May 1315, a Parliament was held to adjust 
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the order of succession. The nearest relations of Bruce 
were his daughter Marjory, his brother Edward, and his 
nephew Randolph. If the king left a son, he was to suc- 
ceed. It was provided that, should there be no son, 
there might be a deviation from the pure hereditary rule 
on account of the necessity of a male ruler for Scotland 
in its present position. It was set forth that his daughter 
was the heir-apparent, but she had given her consent to 
be passed over for Edward Bruce, whose prowess as a 
warrior would be of infinite value.^ 

Among other provisions for contingencies, some of 
them far off, should the succession open to a minor, the 
king’s nephew, Randolph of Mora)’-, was to be guardian 
of the kingdom. 

Thre6 years aftenvards this arrangement had to be 
readjusted. Edward Bruce had been killed in Ireland, 
and the king’s daughter, Maijory, had been married to the 
Steward of Scotland, and had died, leaving a son. By 
the Act of 1318 that son was heir of the crown, unless 
King Robert should leave male issue, as he did. By the 
same Act the principle of the succession to the crown of 
Scotland was laid down so as to obviate any misunder- 
standing of the divergence, made by the Act of 1315 for 
special purposes. The succession, not being subject to 
partitions like a private fief, was to go first to the male 
issue of the sovereign in their order of birth, next to 
the female issue, and these being exliausted, then to 
collaterals in the same fashion. The Act is thus an 
exposition of that pure law of hereditary descent which 
now renders the succession to the British throne as dis- 
tinct and certain as any process in the exact sciences. If 
the principle had been admitted in England as distinctly 
as it was stated in the Scots Act, there would have been 
no room for the Wars of the Roses. ^ 

The king appears soon afterwards to have gone with 
a force into the dominions of John of Lorn, which, as the 
chroniclers say, he brought under his subjection. These 
Celtic communities had, however, an elastic nature, which 


^ Scots Acts (Record edition), i. 104. 
VOL. 11. 
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enabled them to bear a conquest lightly, and resume their 
old condition when it was over. The notices of this 
expedition are of the briefest, and it left no mark in the 
reduction of these regions under the feudal organisation of 
the kingdom. 

This occurred in the middle of a larger enterprise, which 
touches, but does not belong to, the history of Scotland. 
Edward Bruce, the king’s impetuous and chivalrous 
younger brother, was invited to liberate Ireland from the 
English yoke, and threw himself impetuously into the 
project. This enterprise, however, was undertaken under 
conditions which give it an interest in both islands. If 
the people of Scotland were likely more keenly to resent, 
and more determinedly to resist, the Norman invaders 
than the Irish were, yet these were likely, after long con- 
tinuance, to find the yoke more galling, since their mas- 
ters brought with them that antipathy of race against race, 
which is hardened rather than softened by political com- 
bination. It was all the worse for the unhappy Celt that 
the Norman and the Saxon had common elements of 
brotherhood, which outgrew the political effect of con- 
quest ; this only enhanced the number of the Irishman’s 
oppressors. For the natives there was hardly any law or 
political protection. In a remonstrance sent by a body 
of the chiefs to *Pope John XXII., they assert, among 
other grievances, that the murder of an Irishman was not 
punished as a felony, and that it was held as doctrine, and 
uttered by the English clergy, that it was no more crime 
to slay a native than to kill a dog. The chieftains an- 
nounce that, influenced by these and suchlike intolerable 
oppressions, they have called for aid on Edward de Bruce, 
the illustrious Earl of Garrick, brother-german of the most 
illustrious Lord Robert, by the grace of God King of the 
Scots, and a descendant of some of the most noble of 
their own ancestors.^ 

Now that England was making no serious menace — 


1 This remonstrance, as given in the Scotichronicon, has been 
accepted by the Irish archaeologists. See Todd’s Life of St Patrick, 
p. 237, and authorities there referred to. 
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was, in fact, for the time intimidated — any opening for 
the temporary employment of the fighting men of Scot- 
land seems to have been gladly welcomed ; and Edward 
got the use of a large force. His brother, King Robert, 
followed him Avith reinforcements, becoming a leader in a 
formidable war, as if the future of his oum country did not 
provide him with a sufficient amount of serious occupa- 
tion. The adventures and achievements of the two are 
among the most exciting chapters in the romance of war. 
Many brave Scots were thus lost to their ovm country in 
the hour of need that was coming. Among the deaths, 
the most conspicuous wasAhat of Edward Bruce himself ; 
but that it AA^as a loss to his country is open to question, 
for, gallant and popular as he A\'as, his reputation AA^as not 
of the kind that promises a good pilot in a storm. 

There are some mysteries yet to be solved in this curi- 
ous episode in histor)’’, so far as the motives and object of 
the Bruces are concerned. The natural solution is, that a 
Norman knight having by his SAvord achieved for himself 
a kingdom in Scotland, here Avas another Norman knight, 
his brother, Avho thought he might make a venture for 
equal fortune in another country Avhere the people Avere 
kicking against the English yoke. On the other hand 
comes the question, AA'hether any tradition of the claims 
through Avhich the Scots of Albion professed to rule the 
Scots of Ireland may have lingered, and reappeared to 
create a mimicry of the English demands of superiority 
over Scotland, in the theory that Ireland should be held 
as feudally subordinate to the croAAm of Scotland.^ 

We noAv, after an interval of some years, find the politi- 
cal condition of Scotland pressing for serious considera- 
tion at the Papal Court. We have seen hoAV thoroughly 
the merits of the case for Scotland Avere understood there 
at the time Avhen Baliol AA^as nominally king. For some 
time afterwards there came nothing from that tribunal but 


^ The chief information, beyond the usual chronicles, about the 
invasion of Ireland by the Bruces, is perhaps to be found in the Annals 
of Ireland, by Friar Clyn and Thady Dowling, edited for the Irish 
Archaeological Society by Dean Butler. 
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one or two injunctions to the Scots to preserve peace and 
order, which were uncertain in their sound, and certainly 
were not friendly. The remark generally made on this 
change of tone is, that the Pope was deserting his allies 
the Scots ; but in reality it was in the Papal Court as it is 
in other courts — there were no suitors connected with the 
disputes in Britain pushing their cause there, and so there 
was no corresponding business done. Bruce’s slaughter 
of the Red Comyn was a clear case of discipline, apart 
from all national questions, and excommunication was 
issued, but it was unheard in the din of war. After the 
ruin that had fallen on his invading force, the King of 
England had a keen desire for peace, but the Scots would 
not let him have it unless he acknowledged their indepen- 
dent sovereignty. Application was made to Rome for a 
pacificating bull, which was issued. It was addressed to 
our dearest son in Christ, the illustrious Edward, King of 
England, and our beloved son, the noble Robert de Bruce, 
conducting himself as King of Scotland, It lamented the 
loss of Christian blood in civil wars, when the rescue of 
the Holy Land was in vain calling for champions, and 
adjudged a truce between the countries for two years, 
excommunicating those who might break it.’^ 

The Papal Court no doubt acted under the influence of 
England on this occasion ; but Scotland, a country that 
had been able to free itself and establish a government in 
thorough co-operation with the local Church, was entitled 
to serious consideration. There were some internal affairs 
in England at the same time demanding attention ; and 
the Pope appointed two cardinals on a mission to Eng- 
land, with a staff of assistants and attendants worthy of 
so august an embassy. They arrived in England in the 
autumn of 1317. The cardinals sent two messengers, 
under a safe-conduct, to transact their business with the 
King of Scots. These wrote a confidential account of the 
result to their masters. It described a very curious inter- 
view, with a vivacity almost unnatural among the solemn 
writs of the Papal establishment. The messengers found 


1 Foedera (Record edition), ii. 317. 
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busily preparing engines for the siege ot Berwick. He 
would not acknowledge anything not addressed to him as 
king. The monk preferred two requests — to be allowed 
to go forward to the Scots clergy and transact his business, 
or to be sent with a safe-conduct to Berwick. Both were 
denied ; and attempting to find his way back he fell among 
thieves, who robbed him of all his Papal documents. The 
monk was of opinion that in this illegitimate form the 
parchments found their way to “ the said Robert Bruce ” 
— and the supposition is probable enough. 

A new bull, heaping upon previous offences the con- 
tumely thrown on the Papal messengers, was sent to the 
cardinals, with vehement instructions to enforce it, along 
with the personal excommunication of Bruce for the 
slaughter of Comyn. There are certain established 
channels, however, through which all judicial writs, eccle- 
siastical or civil, must find their way to the persons 
affected by them; and through the national sympathies 
of the faithful clergy, it came' to pass that no hostile 
documents from Rome could be legitimately served within 
Scotland. 

There was perhaps more than one reason why the 
emissary of the cardinals should not be permitted to re- 
turn peaceably to Berwick. He had seen, and apparently 
had examined with a critical eye, the engines which the 
Scots were preparing for the siege of that town, working 
at them, as he said, day and night to accomplish their 
wicked ends.’- The siege seems to have been a far easier 
affair than Bruce expected to find it. There had at that 
time, indeed, fallen upon the English one of those fits of 
gloom and depression which have been known to visit the 
bravest nations after very heavy military disasters, and to 
make them act for a time like a doomed race with whom 
nothing can prosper. The town was entered almost 
without resistance, friends within having, it was said, given 
secret assistance. Even the castle held out feebly, and 
again their commercial capital belonged to the Scots. It 
was said that they in their turn found it full of costly mer- 


1 Foedera (Record edition), ii. 340. 
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phrase, of “ creating a diversion ” in favour of the garrison 
of Berwick. There had been two or three attempts by the 
English, both by sea and land, to retaliate on Scotland, 
but anything done leaves faint and feeble traces when set 
beside the terrible havoc worked in the northern counties 
of England. For a time after the proclamation of the 
Papal peace there was a profession of observing it in 
England, but there was none in Scotland; and unless the 
English were prepared to submit to everything, they must 
break the Papal peace too. Their chief stand was made 
in a peculiar manner, intended, no doubt, to bring up in 
their cause influences against which the arm of the flesh 
is as naught. The Scots were commanded by Douglas 
and Randolph — both in the early prime of life, and now, 
by hard and varied service, thorough adepts in all that a 
militar)’’ leader of the day could know or do. Discontent 
kept away many who should have served in the English 
feudal force, and the part embodied was exclusively de- 
voted to tlie siege of Berwick, The defence of the north 
devolved on the Archbishop of York, under whose auspices 
an army was improvised. A number of the ecclesiastics, 
carried off apparently by an expectation of a special inter- 
vention, joined this force. They seem to have been 
utterly untrained in war, and to have known so little of 
the use of the armour and weapons, that these came as 
unhandily to them as those of King Saul to David. This 
motley force met the Scots invaders at Mitton, near Bo- 
rough Bridge in Yorkshire, on the 20th September 1319. 
But not the sacrilege of the Scots in scorning the Papal 
peace, nor the holiness of the cause which had brought 
champions from the cloister, nor the sacred sacerdotal 
character of these champions, could hinder the ann of the 
flesh from prevailing. Scots spearmen, now thoroughly 
hardened to war, made a memorable havoc among them. 
Three thousand is the number said to have been left dead 
— enough fora critical battle; and the conquerors in their 
pleasantry called the affair the Chapter of Mitton, on ac- 
count of the prevalence of the ecclesiastical feature among 
their victims. 

The northern counties of England had now suffered for 
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each carrying additional emphasis from the failure of its 
predecessor. Thus the records of the time are strewed 
with these fulminations against Scotland, while the nation 
is supposed to have remained in serene calm, unconscious 
of' the ecclesiastical storm outside. Everything was of 
course done by England that could be done to give effi- 
ciency to the Papal edicts. The occasion of the adjust- 
ment of the truce was not lost — in fact, it was imprpved 
in a manner creditable to the ingenuity of the King ot 
England’s advisers. He could not treat with an excom- . 
municated man like Robert Bruce without obtaining a 
Papal dispensation for doing so ; he applied for the dis- 
pensation, and it was graciously conceded.^ 

In a Parliament assembled in the Abbey of Arbroath, a 
solemn address to the Pope was adopted on the 6th of 
April 1320. In the last appearance before the Papal 
Court, Scotland had made a powerful impression. The 
country had since let the enemy get the ear of that tri- 
bunal, with no perceptible effort to counteract the influ- 
ence; and had borne, almost unmoved, the torrent of 
Papal invective consequently scattered against it. And 
now, in making once for all a great remonstrance against 
the wrongs thus accumulated on the nation, the Scots 
Parliament were successful in accomplishing their object, 
\vith a becoming and mournful dignity that has made their 
remonstrance illustrious among the utterings of national 
wrongs and appeals for national mercy and justice. At 
the beginning a word is said in answer to the English 
fabulous genealogies which carried back the subjection of 
Scotland to the Trojan line of succession; but this is 
quickly abandoned, and Scotland pleads her immediate 
cause, thus : — 

The country had been in peace and content, and un- 
practised in war, when the great King of England, find- 
ing it so and without a head, under the guise of friendly 
intervention, attempted to destroy its liberties and conquer 


^ “ Ad Papam pro licentia habendi tractatum cum Scotis quamvis 
excommunicatis.” — Foedera (Record edition), ii. 391. “Bulla de 
licentia tractandi de pace aim excommunicatis.” — Ibid. 
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As appropriate to this point, the Pope’s memorialists 
venture on a general political remark. They say that the 
great states are entirely occupied in attempts to subdue 
their weaker neighbours. It was quite true. The states 


England, did, under the colour of friendship and allyance, or con- 
federacie, with innumerable oppressions, infest us, %vho minded no 
fraud or deceit, at a time when we were without a king or head, and 
when the people were unacquainted with warres and invasions. It is 
impossible for any whose own experience hath not informed him to 
describe, or fully to understand, the injuries, blood, and violence, the 
depredations and fire, the imprisonments of prelates, the burning, 
slaughter, and robberie committed upon holy persons and religious 
houses, and a vast multitude of other barbarities, which that king 
execute on this people, without sparing of any sex or age, religion 
or order of men whatsoever. 

“ But at length it pleased God, Avho only can heal after wounds, to 
restore us to libertie from these innumerable calamities, by our most 
serene Prince King and Lord Robert, who, for the delivering of his 
people and his own rightful inheritance from the enemies’ hand, did, 
like another Josua or Maccabeus, most chearfully undergo all manner 
of toyle, fatigue, hardship, and hazard. The Divine Providence, the 
right of succession by the laws and eustoms of the kingdom (which 
we will defend till death), and the due and lawfull consent and assent 
of all the people, made him our king and prince. To him we are 
obliged and resolved to adhere in all things, both upon the account 
of his right and his own merit, as being the person who hath restored 
the people’s safety, in defence of their liberties. But, after all, if this 
prince shall leave these principles he hath so nobly pursued, and con- 
sent that we or our kingdom be subjected to the king or people of 
England, we will immediately endeavour to expell him as our enemy, 
and as the subverter both of his own and our rights, and will make an- 
other king who will defend our liberties : for so long as there shall 
but one hundred of us remain alive, we will never give consent to sub- 
ject our selves to the dominion of the English. For it is not glory, 
it is not riches, neither is it honour, but it is liberty alone that we fight 
and contend for, which no honest man will lose but with his life. 

“ For these reasons, most reverend father and lord, we do, with 
most earnest prayers, from pur bended knees and hearts, beg and 
entreat your Holiness, that you may be pleased, with a sincere and 
cordial piety, to consider that with Him whose vicar on earth you 
are there is no respect nor distinction of Jew nor Greek, Scots nor 
English, and that with a tender and fatherly eye, you may look upon 
the calamities and straits brought upon us and the Church of God by 
the English ; and that you may admonish and exhort the King of 
England (who may well rest satisfied with his own possessions, since 
that kingdom of old used to be sufficient for seven or moe kings), to 
suffer us to live at peace in that narrow spot of Scotland, beyond which 
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it for himself. These acts of rapacity and cruelty are set 
forth, and emphasis not too strong is judiciously laid on 
the ruin brought, by him on ecclesiastics and religious 
establishments. Then came the deliverer and tlie restorer 
of freedom, whose achievements for the country are ac- 
knowledged with a fervent and decorous gratitude. To 
him, for what he has achieved for them, the people of 
Scotland are bound to adhere; yet, to show that their 
determination not to submit to England predominates 
over every other feeling, they assure the Pope that if their 
beloved king were to submit to the supremacy of the King 
of England, the)' would cast him forth and choose another 
ruler ; for so long as a hundred of them remain alive they 
are determined not to be subject to the King of England. 
By all the considerations of love and mercy that should 
influence the head of Christianity, his Holiness is besought 
to interpose and move the heart of the King of England 
to leave the Scots to the enjoyment of their liberties in their 
own remote and obscure corner of the world. The con- 
cluding sentences draw persuasive arguments out of matter 
which had been giving much trouble and uneasiness to the 
Court of Rome — the degeneracy of zeal among Christian 
princes for the defence of the Holy Land against the Sara- 
cens. The Scots nation were willing to join in the good 
cause, but they could not while a powerful neighbour’s 
aggressions bound them to the defence of their homes and 
liberties.^ 


^ No abiidgment can convey a fair notion of this memorable docu- 
ment : indeed, much of its power and terseness is lost in translation 
from the Latin original. Among such translations as the Author h.as 
noticed, the most spirited was printed at the time of the Revolution of 
168S, and reprinted in 1820 in the collection called Miscellanea Sco- 
tica. It is more spirited than the others, because, instead of attempt- 
ing to retain the terseness of the Latin, it e.vpands into tolerably idio- 
matic English. The following is the essential part — that which 
follows on the short e.xordium about the antiquity of Scotland : — 

“ Upon the weighty consideration of these things, our most holy 
fathers, your predecessors, did with many great and singular favours 
and privileges, fence and secure this kingdom and people, as being the 
peculiar charge and care of the brother of St Peter ; so that our na- 
tion hath hitherto lived in freedom and quietness under their protec- 
tion, till the magnificent King Edward, father to the present King of 
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Papal Court ; the character of that effect, as it may be 
gathered from the documents that followed, might be pro- 
nounced astounding. The fulminations against Scotland 
at once stopped, but those which had gone forth were not 
immediately revoked. An admonitory bull, dated at the 
end of July, was addressed to King Edward. It did not 
show acquaintance with the nature of the dispute on either 
side. It exhorted the king to consider whether, after all, 
it would not be. better to come to some terms with the 
governor of the kingdom of Scotland. These wars, it was 
said, created sad misery and devastation, and it was ever 
uncertain how they might end ; and there was the cause of 
the Holy Land neglected and the Paynim unchecked, 
while the potentates of Christian Europe were brawling 
among each other.^ Presently afterwards the Pope writes 
to say that two commissioners and ambassadors were 
pleading the cause of the Scots before him — Edward de 
Mambuisson and Adam de Gordon. They prayed for the 


Strathe.'im ; Malcolm, Earl of Lennox ; William, Earl of Ross ; 
Magnus, Earl of Caithness and Orkney ; William, Earl of Suther- 
land ; Walter, the Steward of Scotland ; William de Soulis, Butler 
of Scotland ; James, Lord of Douglas ; Roger de Mowbray ; David, 
Lord of Brechin ; David de Graham ; Inglcram d’Umfravillc ; John 
of Menteith, Gustos of the Comitatus of Mcnteith ; Alexander Fraser ; 
Gilbert de Hay, Constable of Scotland ; Robert de Keith, Marishal of 
Scotland ; Henry de St Clair, John dc Graham, David de Lyndesay, 
William Oliphant, Patrick de Graham, John de Fendon, William 
de Abemethy, David de Wemyss, William de Montfitchet, Fergus 
de Ardrossan, Eustace de Maxwell, William de Ramsay, William de 
lilonte Alto, Allan de hlurray, Donald Campbell, John Cambroun, 
Reginald le Che)'ne, Alexander dc Seton, Andrew de Lascclyne, and 
Alexander de Straton. 

In the hall of the General Register House for Scotland may be 
seen the duplicate of this address to the Pope, -which was preserved 
at home. It is worn and a little decayed, but has been preserved on 
the whole with such pious care that few words are illegible. Many 
of the seals still dangling to it show clear impressions in their green 
or red wax. It was engraved by Anderson for his Diplomata, and 
printed by Sir George Mackenzie in his tract on Precedence. A fac- 
simile of the parchment, seals and all, is contained in the first volume 
of the Scots Acts ; another is in the second part of the Collection of 
Chronicles and Records edited under the auspices of the Lord Clerk 
Register. 

^ Foedera (Record edition), ii. 431. 
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that were to be the great powers of Europe were then in 
rapid growth, and the food on which they grew was the 
small, separate, feeble states scattered round them. 

The Scots memorial had an immediate effect at the 


we have no habitation, since we desire nothing but our own, and we, 
on our part, as fair as we are able, with respect to our own condition, 
shall effectually agree to him in everything that may procure our quiet. 

“It is your concernment, most holy father, to interpose in this, 
when you see how far the violence and barbaritie of the Pagans is let 
loose to rage against Christendom for punishing of the sins of the 
Christians, and how much they dayly encroach upon the Christian 
territories. And it is your interest to notice, that there be no ground 
given for reflecting on your memory, if you should suffer any part of 
the Church to come under a scandal or ecclipse (which we pray God 
may prevent) during your times. 

“Let it therefore please your Holiness to exhort the Christian 
princes not to make the warres between theiii and their neighbours a 
pretext for not going to the relief of the Holy Land, since that is not 
the true cause of the impediment ; the truer ground of it is, that they 
have a much nearer prospect of advantage, and far less opposition, in 
the subduing of their weaker neighbours. And God (who is ignorant 
of nothing) knows with how much chearfulness both our king and we 
would goe thither, if the King of England would leave us in peace, 
and we doe hereby testifie and declare it to the Vicar of Christ, and 
to all Christendom. 

“ But, if your Holyness shall be too credulous of the English misre- 
presentations, and not give firm credit to what we have said, nor de- 
sist to favour the English, to our destruction, wee must believe that 
the Most High will lay to your charge all the blood, loss of souls, and 
other calamities that shall follow on either hand betwixt us and them. 

“ Your Holiness, in granting our just desires, will oblidge us in every 
case, where our duty shall require it, to endeavour your satisfaction, 
as becomes the obedient sons of the Vicar of Christ. 

“ We commit the defence of our cause to Him who is the Sover- 
aigne King and Judge, we cast the burden of our cares upon Him, and 
hope for such an issue as may give strength and courage to us, and 
bring our enemies to nothing. The most high God long preserve your 
serenity and Holyness to his holy Church.” — Miscellanea Scotica, iii. 
125-128. 

This is entirely a lay document, and for some special reason the 
clergj* are not mentioned as concurring in it as they concurred in the 
other legislative acts and national state papers of the d.ay. It is in 
the name of the b.irons, the free tenants, and the whole community of 
Scotland ; but the names of the most eminent barons are given — 
and the list is valuable, as giving us the avowed heads of the national 
party at that time. They are — Duncan, Earl of Fife ; Randolph, 
Earl of Moray ; Patrick de Dunbar, Earl of March ; Malice, Earl of 
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About this time the English Government seem to have 
become awake to a ver)’ alanning feature bearing on their 
dispute with Scotland. It would naturally be supposed 
that the sufferings of the northern counties from the cease- 
less incursions of the Scots would imbitter the inhabitants 
and their leaders again.st the enemies of their king. On 
the contrary, a feeling seems to have arisen that the King 
of England was unable to protect them, and that the 
King of Scots might be a more desirable master, 'rhere 
had been of old much community of feeling between these 
northern districts and their neighbours of the Lolhians, 
and the traditions that they had formerly been one com- 
munity were probably still alive. Through the course of 
the war occasional instances turn up where persons of in- 
fluence in the old disputed districts arc found on the side 
of the Scots.^ 

In occasional letters of Remission, in which Edward II. 
offered to receive into his peace all those of the Scots 
nation who might proffer their allegiance to him, it was 
specially stipulated that the privilege was not to extend to 
such native-born inhabitants of England as had taken part 
against him.- 

In Januarj' 1323 King Edward wrote to Hartcla, Earl 
of Carlisle, the Warden of the Marches, stating his aston- 
ishment at hearing that the earls, barons, and knights of 
the northern counties had been adjusting on their own 
account a truce with the Scots, enemies of the crown, and 
severely rating his warden — whom he suspected not to be 
ignorant of this affair — for not having at once informed 
his sovereign of it.^ The person, indeed, whom he thus 
addressed, was deeply implicated in the secret treat)'. 
When Lancaster was strengthening himself against the 
king, he was in correspondence with Randolph and other 
leaders of the Scots ; and it is pretty clear that his object 


‘ “In 1319 Thomas Gray w.is, for fjood ser\'iccs against tlie Scots, 
gifted with certain lands in Howick, near Alnwick, forfeited by 
reason of their owner, John Maitland, having joined the Scots.”— 
Introduction to Scalacronica, xix., xx. See the instance of De Ros 
above, p. 197, note. 

^ Foedcra {Record edition), ii. 440. ^ Ibid., ii. 502. 
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The Scots chroniclers charge the retreating army with 
the destruction of the Abbeys of Holyrood and Melrose, 
and the Monastery of Dryburgh.^ 

The Scots army was on this occasion able to do what 
Wallace had intended — hang on the heels of the fugitives, 
and harass them in every shape. Here was another of 
those marauding invasions of the north of England, so 
numerous that it is difficult to remember their order of 
succession. The inhabitants seem to have taken example 
from Scots practice, and to have learned to drive their 
cattle southward. This is attested by royal warrants to 
the Sheriff of York and his assistants, directing them to 
see that the animals are hospitably received within their 
jurisdiction." 

King Edward was resting in Billand Abbey when the 
alarm came that the Scots were upon him. Luckily for 
himself he did not trust his safety to his o^vn camp, 
strongly posted in the neighbourhood, but took flight, 
pursued by the Steward at the head of five hundred men, 
until he got safe within the gates of York. The Scots 
were in good force under their king and Randolph, and 
they determined to drive the enemy from their position on 
a rocky eminence j these might be called an army in a 
fortified camp, but were in truth rather a body of dispirited 
refugees seeking safety. They were dislodged by small 
parties climbing up into the broken ground which pro- 
tected them, and it is said that in this duty King Robert 
got good service from some of the “Irishry'’ of Argyle 
and the Isles, who formed part of his army.^ So dislodged 
from their strength, they were dispersed, with loss in killed 
and captives. 


^ Scotichron., xii. 4. About this period we may take Bower as an 
authority, making allowance for his prejudice against England. He 
cannot be quite correct in saying that Dryburgh was entirely reduced 
to powder, since part of the building yet remaining is of an older date 
than the invasion. 

® There are two of these contemporary with the Scots inroads be- 
fore and after the English invasion. — Foedera (Record edition), ii. 
490, 496. 

® Barbour, cxxxvi. 
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the promotion of internal peace in the two countries the 
prospect of each being free to promote the crusades. 
King Robert, too, is to found a monastery for the souls of 
those slain in the war,^ From the tenor of all that is 
known of this affair, and especially from the number and 
power of those embarked in it, and their distinct animosity 
to the King of England, it may be inferred that, had the 
peace not been speedily concluded, the negotiations would 
have opened the question of stretching the marches of 
Scotland to the Humber. 

It is in harmony with this strange piece of by-play in 
the history of the war, that in the ensuing negotiations 
King Robert put in a claim of dominion over the old 
debated land north of the Humber. If this was done 
merely as a threat, to weigh against the determination on 
the other side not to acknoAvledge the independent sover- 
eignty of Scotland, it would have all the more weight that 
things had occurred to render the fulfilment of such a 
demand not utterly chimerical. 

Such considerations, taking weight from the warlike 
spirit of the Scots and their continued success, pressed 
urgently on the Government of England the establishment 
of a permanent. peace, and the question what should be 
given for it was solemnly discussed in a great council. 
The great difficulty was the acknowledgment of indepen- 
dence. Apart from the general desire of every party in 
diplomacy to give as little and take as much as possible, 
it was natural that England should try to keep the name 
at least of the great conquest to the verj'- last. But it Avas 
a point on Avhich the other party were absolute in their 
general demand, and sensitive to everything that appeared 
evasive. King Robert put into the conferences an angry 
remonstrance against a form of tmce, in which the people 


^ Concordatio facta inter Anglicos et Scotos 3d Januaiy 1322-23, 
communicated by Professor Munch, Proc. Ant. Scot., iii. 454. This 
critical document seems to have been negotiated at Lochmaben. Its 
phraseology leaves room to doubt how far King Robert was acquainted 
with the transaction. He undertakes “per nobilem virum Thomam 
Ranulphi comitem Moravise dominum vallis Anandim et Mannise 
nepotem dicti Regis Scociae.” 
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\s’as to gain the northern barons to himself by an arrange- 
ment which would exempt them from these devastating 
inroads of tlie Scots.^ Lancaster was defeated and exe- 
cuted, and as a reward for effective aid in this service, 
Hartcla was received into ro)fal favour, became Earl of 
Carlisle, and was intrusted with the onerous duty of guard- 
ing the marches. Whatever mystery may attend Lan- 
caster’s movements, it is clear that Hartcla went decidedly 
into the project of the northern barons for a separate 
understanding with Scotland. The letter just cited was 
addressed to him while he was believed to have concealed 
what he should have told. We next find a proclamation 
for Hartcla’s capture as a traitor. He was seized, and 
charged with employing the influence he had acquired 
through the high offices of trust conferred on him, in 
treating with tlie king’s enemies of Scotland ; and he was 
executed after the usual manner of a traitor in England,® 
The evidence that he had worked for such a fate is 
aided by incidental testimony. There exists in the libraiy 
of the Vatican a parchment, professing to be a treaty be- 
tween the Government of Scotland on the one side, and 
Hartcla and his followers on the other. It gives King 
Robert his full title.^ The professed object is to put an 
end to the invasions of Scotland by England, and to the 
devastations of the northern counties by the Scots. To 
this end the King of Scots is to lead an army into Eng- 
land. When he has crossed the border, he is not only to 
spare Hartcla and, his followers, protecting their lands as 
if they were part of his own dominions of Scotland, but he 
is to co-operate with them as represented by their leader. 
For the adjustment of any disputed points a council of 
twelve is to be chosen — six by the King of Scots, and six 
by the other party to the treaty. In the preamble of 
motives usual to such agreements, there stands along with 


J Proceedings against the Earl of Lancaster, State Trials, i. 44- 
2 Foedera {Record edition), ii. 504, 507, 509. 

2 Inter serenissimum principem dominum Robertum Dei gracia 
regem Scotorum, illnstrem et magnificnm viram dominum Andream 
de Arcla comitem Karleoli super pacis refonnacione inter regna pre- 
dicta. — Tractatus Proc. Antiq. Scot., iii. 458. 
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The state of the succession to the crowni in France gave 
ground for apprehension, should there be an ambitious 
king of England of the Plantagenist race, and the great 
object of the Treaty of Ccrbeil, as it was called, was to 
make common cause against England. Certain stipula- 
tions are mutual. Any peace between France and Eng- 
land ceases if there is war between England and Scotland, 
and so of any peace between England and Scotland 
should there be war between France and England. But 
besides these negative conditions, as they may be called, 
there was one positive condition laid on the Scots side 
alone — whenever England and France are at war, then 
is the King of Scotland to invade England with all his 
might.^ 

In 1327 came that tragic revolution in England which 
placed the boy Edward III. on the throne. It was the 
custom then for new monarchs to renew the obligations of 
their predecessors ; and a renewal of the mice was offered 
in the name of Edward III., but it was in the old offen- 
sive shape — in favour of Robert Bnice and his adherents. 
At the same time authority was given in the same terms to 
treat for a final peace. The English records show several 
documents, after the signing of the truce, to the same 
effect. It is difficult to see how, having obtained a truce 
or peace for thirteen years, England should be so desirous 
to obtain a final and lasting peace, and yet should ask for 
it in terms which she knew would preclude the Scots from 
treating." The whole affair suggests a suspicion that the 
object was to obliterate or neutralise the effect of any 
document in which Bruce stood on record as King of 
Scots. Other things tended with this to irritate the Scots. 

^ Ivlemoirs of the Ancient Alliance between France and England, 
Reprint, 1S20. It is perhaps to be regretted that we have no better 
authority than this collection for the express terms of the treaty, but 
they are in conformity with the general tenor of French treaties, and 
with the stipulation in the Treaty of Northampton, which, in binding 
the Scots to peace with England, exempts them from the obligation 
when the terms of the alliance with France require them to be at war. 
A copy of the treaty is referred to in Robertson’s Index to the Char- 
ters, p. 106. 

“ Foedera (Record edition), ii. 561, 576, 577. 
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earnest desire of his uncle, the King of Scots, to join 
King Philip of France in an expedition to the Holy Land 
— and indeed, even if Philip of France • should not cany- 
out his intention, to send a Scots expedition, headed 
either by himself or by his nephew, then propounding the 
matter to the Pope. To this it was answered, that such 
an expedition would not be seemly while his uncle con- 
'tinued at enmity with tlie King of England and unrecon- 
ciled to Holy Church, and his Holiness could do nothing 
to further it. Here the matter seems to have come to the 
desired point. Randolph explained that there was no man 
more devoted and dutiful to Holy Church than his uncle. 
I'le was desirous to do whatever was required of him to 
show his duty and obedience, if he knew how. But, un- 
fortunately, he had hitherto been prevented by technical 
mistakes from knowing the pleasure of the Holy Father 
regarding him. Once knowing it, Randolph gave assur- 
ance that he would be found a thoroughly dutiful son. 
And to make it known to him there was a simple method 
— address future exhortatory letters to him by the title of 
King. Tlie Pope admitted that he consented to this ; 
and it was to explain, and indeed virtually to apologise 
for, such consent that he wTote so fully to King Edward. 
The missive ends with some mumbling arguments, to 
show that no harm could really be done to King Edward. 
Edward, however, remonstrated angrily against this easy 
way of treating a vital question. On the whole, the im- 
pression left by the Pope’s account is, that the rough Scots 
soldier had overreached him in diplomatic subtlety.^ 

The next event of moment bearing on the position and 
external relations of Scotland is the conclusion of a treaty 
with France. It was negotiated by Randolph, with the 
assistance of the Earl Marshal and three churchmen. 


^ Foedera (Record edition), ii. 541: “Bulla Papas de colloquio 
inter ipsum et comitem de Murref et super titulo ‘ Regis ’ in literis ad 
Robertum de Brus scribendis.” If this bull be entered of its proper 
date, it is difficult to understand how it should not have come up in 
the course of the dialogue that a peace with England had then been 
established upwards of half a year. For Edward’s remonstrance, see 
Foedera, ii. 549. 
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oatmeal bannock, as the Scots of the north do still. Their 
food they picked up as they went — sometimes more than 
they needed } but when it was scant, their hardy training 
kept them still fit for duty; and so they swept the country, 
plundering and burning.^ Froissart makes up the number 
of this army to twenty-four thousand. His enumeration 
of the English force mounts to sixty-tvvo thousand. “ It 
was said that there were eight thousand men-at-arms, 
knights and esquires, and thirty thousand men armed and 
equipped, half of whom were mounted on small hackneys; 
the other half were countr)nnen on foot, sent by the towns 
and paid by them. There were also twenty-four thousand 
archers on foot, beside all the crew of followers of the 
army.” So they marched onwards from York, where they 
mustered — a noble army, fit for great achievements, could 
they have but found an enemy to fight with. As they 
went, the distant flames and. smoke from burnt homesteads 
and villages showed them the track of the enemy, but to 
come face to face with them was impracticable. But they 


^ “ They bring no carriages with them, on account of the moun- 
tains they have to pass in Northumberland ; neither do they carry 
with them any provisions of bread or wine ; for their habits of sobriety 
are such, in time of war, that they will live for a long time on flesh 
half sodden, without bread, and drink the river-water without wine. 
They have, therefore, no occasion for pots or pans, for they dress the 
flesh of their cattle in the skins, after they have taken them off : and 
being sure to find plenty of them in the country which they invade, 
they carry none with them. Under the flaps of his saddle each man 
carries a broad plate of metal ; behind the saddle, a little bag of oat- 
meal : when they have eaten too much of the sodden flesh, and their 
stomach appears weak and empty, they place this plate over the fire, 
mix with water their oatmeal, and when the plate is heated, they put 
a little of the paste upon it, and make a thin cake, like a cracknel or 
biscuit, which they eat to warm their stomachs : it is therefore no 
wonder that they perform a longer day’s march than other soldiers. 
In this manner the Scots entered England, destroying and burning 
everything as they passed. They seized more cattle than they knew 
what to do with. Their army consisted of 4000 men-at-arms, knights 
and esquires, well mounted; besides, 20,000 men, bold and hardy, 
armed after the manner of their country, and mounted upon little 
hackneys that are never tied up or dressed, but turned, immediately 
after the day’s march, to pasture on the heath or in the fields.” — 
Froissart’s Chronicles of England, France, &c., i. 18. 
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stream --~thc Wear — in front. It w.ns hoj'»elc?s to assail 
them. 

The Enstlish now tried .a pl.an peculiar to the fashion- 
able notions of the period. Tliey jnit it to the rhiv.airrms 
feeling of the Scots, wlieiher they wotdd abandon their 
advantages and have a fair ;tand-r,p fight. Either the 
English would move bachv.'ards, .nnd give the .‘^rots an 
o'jiportunity of coming <*ver to their .side : or, if the Sr<its 
would courteously give them an oppormnity, tiic hinglish 
v.-ould go over to their side and fight them, .‘'urh con- 
cessions were not uncommon, and were mu.ch adijiircd as 
a liigh develojunent of the spiiit of chiv.dr;,-. lUu the 
Scots iiad too .serious a .stake in hand to sell it for such 
empty di'-iinctions. They gave a r.ither scornful rclV.sal 
to cith.er ahemative. 'l licre they v.-erc, who had invaded 
the dominions of the King of Imgland. phmdering and 
destroying at their will ; and if they had in this otTctided 
him, let him come and punish them. 

Tlte English were still h.alf-smrved, while the Scot.s, 
v.-ho co'.ild better have .stood .stjch a fate, were well .stockcci 
with JCnglish-fed heef and mutton. 'I'itey seem to have 
tried to aggravate the contrast by extrav.agant pretences at 
roistering joviality, anti indulged, as the foreign l-.isiorian 
says, in “such a blasting and noise with their horns, that 
it seemed as if all the great devils from hell hail come 
there." 'I'lic Ihiglish itlan was now a blockade to starve 
them out. On the morning of the fourth dav after their 
arrival the English could scarcely cretlil their eyes when 
they beheld the crowded rock of ye.slerday untenanted. 
The .Scots had moved off to other ground of the .same 
kind, which suited them better, as it gave them communi- 
cations in the rear through marshy grouml, wiiich they 
could easily defend. 

The blockade recommenced, but the ICnglish anny was 
not allowed to be entirely inactive. On the first night a 
cry arose in camp that the Black Douglas was upon them. 
He had swept round from .a distance with some two hun- 
dred followers, on a small episodical raid, not without 
some hope, it was thought, of kidnapjfmg the young king; 
but lie had to retreat without that prize, after doing a 
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soon lost sight even of such distant traces of their nimble 
enemy, as they moved in heavy marching order, with all 
the camp apparel. It was resolved, therefore, to adopt, 
as far as possible, the device of the enemy, and follow 
them unencumbered. It was in an evil moment that this 
plan was formed. It was taken for granted that the Scots 
must repass a ford of the Tyne by which they had passed 
southwards, so the English army crossed that ford, and 
formed on the northern side, to attack the Scots as they 
recrossed. It was not then their intention, however, to 
cross; in fact, they were away southward at their work 
of pillage. For a whole week did the English army wait 
at that ford, and the miseries they suffered — a large army 
in their o\vn country — are such as one only hears of in 
accounts of poor fugitives in a strange land, surrounded 
by enemies. They seem to have had difficulty in finding 
out where they were, until they learned that they were 
about half-way between Carlisle and Newcastle, with no 
nearer place whence they could draw supplies. For the 
first three days they could get little or no food ; during 
the other four they drew a scanty supply by distant forag- 
ing. Then it rained day after day, as it is apt to do in 
that region, and, uncovered as they were, everything about 
them was soaked, and the very leather of their accoutre- 
ments rotted. This inaction and suffering became intoler- 
able, and the army crossed back over the river, and re- 
sumed a march as vague and purposeless as its watching 
had been. A proclamation was issued in the king’s name, 
offering knighthood and an estate of a hundred a-year to 
him who could tell where the Scots army was. After four 
more weary days’ march a horseman came galloping to 
the camp to claim the reward. He had found the Scots, 
and had been taken prisoner by them. When he told 
them of the reward, they sent him off to gain it, saying 
they had been waiting a week for the English army, and 
were as impatient to receive them as they could be to 
attack — and now they were but three leagues off. The 
joy attending this information was somewhat damped 
when the army came up to the enemy. These were 
posted on a ridge of strong rocky ground, with a rapid 
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good deal of mischief,^ The English waited on eighteen 
days, expecting that famine would come to the Scots, and 
compel them either to submit or fight. On the last day 
there was reason to suppose that they were driven to the 
second alternative, and the expectation was matter of 
much serious consideration, weakened as the English 
army now was. From such anxiety they were relieved 
next morning by finding that their enemy had again dis- 
appeared. They were many miles off on their way home 
before they were missed. The English could hardly be- 
lieve in this second evasion, until some of them cautiously 
crept into the camp, where they found evidence that their 
enemy had been as yet far from starvation.^ There was 
nothing for it now but to let the remains of that brilliant 
army be dispersed. It was a sorry first experience in 
warfare to the heroic Edward III., and must have sadly 
humiliated England in the estimation of the foreign levies, 
were it not that these had their o^vn share in the almost 
inconceivable mismanagement of the campaign. 

When the expedition returned to Scotland there was 
immediate preparation for another against the eastern 
counties; and it was begun by the siege of Norham. 
England was suffering from debt and internal difficulties ; 
and if such invasions were repeated, there was every 
chance of Scotland annexing the old debated land. It 


^ Hemingford, 268. 

“Some of the English, however, mounted their horses, passed 
the river, and went to the mountain which the Scots had quitted, and 
found more than 500 large cattle, which the enemy had killed, as they 
were too heavy to carry with them, and too slow to follow them, and 
they wished not to let them fall into the hands of the English alive. 
They found there also more than 300 caldrons, made of leather with 
the hair on the outside, which were hung on the fires full of water and 
meat, ready for boiling. There were also upwards of 1000 spits with 
meat on them, prepared for roasting; and more than 10,000 pairs of 
old wom-out shoes, made of undressed leather, which the Scots had 
left there. There were found five poor English prisoners, whom the 
Scots had bound naked to the trees, and some of them had their legs 
broken ; they untied them, and sent them away, and then returned 
to the army just as they were setting out on their march to England, 
by orders from the king and council.” — Froissart’s Chronicles of Eng- 
land, France, &c., i. 24. 
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We are told that, either under separate stipulations, or 
in accordance with the spirit of the Treaty of Northamp- 
ton, the Black Rood was restored to Scotland ; and that 
it was intended to restore the Stone of Destiny, but 
the citizens of London would not permit it to be re- 
moved.^ Probably they were less affected by hatred to 
Scotland than by a reverence for the sacred character of 
the relic. 

While the contest with England was drawing to this con- 
clusion, Scotland was not entirely without domestic his- 
tory. A Parliament held in 1318 passed so many laws 
relating to special matters of oi'der and good government, 
that an account of them would be as little emphatic or 
palatable to the reader, as an abridgment of the proceed- 
ings of a modern session of Parliament. It may be men- 
tioned as showing the progress then made in notions of 
internal organisation, that an Act was passed professing to 
accomplish an object which at the present day statute 
after statute seems to essay in vain — the treatment of that 
valuable fish, the salmon, in such manner that it may be 
consumed so far as, and no farther than, may be con- 
sistent with the due preservation of the breed. Another 
statute seems more to the purpose of its day : it is for the 
arming of the people, and requires that each man with ten 


that it has “the seals of the three lay plenipotentiaries still pretty 
entire — those of Percy and Scrope especially.” No historical position 
could he more preposterous than the denial, which some have thought 
it proper to make for the honour of England, that this treaty was ever 
accepted. Although it was not to be found in the old editions of the 
Fcedera, it is repeatedly referred to in documents there, and especially 
in some which convey pretty hard dunning for payment of instalments 
of the 20,000 pounds stipulated as damages for the sufferings of Eng- 
land. The penalty for failure to pay was, that Scotland was to he 
left unreleased from the heavy ecclesiastical v/rits out against her king 
and people at the Papal Court, and the reference to this alternative 
imparts to the demand for payment a curious mixture of the secular 
and the spiritual. These applications, instead of being addressed, like 
the documents before the treaty, to a private person, are “Magnifico 
domino David Regi Scotorum illustro,” and proceed “magnificen- 
tiam vestram requirimus et rogamus quatenus denarios illos,” &c. 
The treaty is in the Record edition of the Fcedera, ii. 730. 

^ Chron. Lanercost, 261. 
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All documents in the possession of the King of England 
containing stipulations inconsistent with the, independence 
of Scotland are declared void, and are to be given up to 
the King of Scots wherever they may be found ; but if the 
condition by which the King of England consents to annul 
them becomes void, then they are to be returned. This 
odd stipulation is explained by other stipulations. Scot- 
land agrees to pay to England, by three instalments, the 
sum of twenty thousand pounds sterling, apparently as 
damages for the mischief done in the recent raids across 
the border ; and if there is failure in the punctual pay- 
ment of this money, the stipulation for cancelling the 
documents prejudicial to the independence of Scotland 
becomes void. There is another stipulation which reveals 
something of the position of both kingdoms as to the alien 
and outlying provinces. If the Irish rebel, the King of 
Scotland is not to help them ; and so of the inhabitants 
of the Scots islands, the King of England is not to aid 
them in war against the King of Scotland. The King of 
England agrees to use his good services in the withdrawal 
of all proceedings at the Court of Rome prejudicial to 
King Robert or his dominions. 

There is no doubt that this treaty was eminently favour- 
able to Scotland. It was felt as a provoking check on the 
opportunities which, as we shall see, afterwards opened 
for the resumption by England of the policy of conquest. 
It is treated by some of the early annalists as one of the 
acts of treason to the country committed by those who 
had the command of England at that time. Others, again, 
deny that it was ever accepted by England. The denial 
has been repeated in later times ; and it is curious to find 
that while so many diplomatic papers, comparatively of 
trifling moment, have been preserved to us among the 
records of England, this treaty has been dropped out of 
them. We have it only from the duplicate preserved in 
Scotland, which is, however, authenticated by the repre- 
sentatives of England.^ 


^ Scots Acts, i. 124. An abstract and account of the document is 
given in Robertson’s Index to the Charters, p. loi. It is there stated 
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Another Parliament was held at Cambuskenneth in July 
1326. It is remarkable as being the earliest in which the 
representatives of the burghal corporations are minuted 
as having assisted. A great tax was levied by that Par- 
liament, and as the burgesses would have to pay their 
portion, so their representatives consented to it. It was 
for the purpose of meeting the cost of the war, and 
amounted to the tenth penny of all rents or profits from 
land. The amount was to be assessed according to the 
extent or valuation of Alexander III.'s time, with an ex- 
emption to lands desolated by the war. The tax was 
limited to the lifetime of the king. There were provisions 
for its being equally collected and passed into the ex- 
chequer, so that if any persons Avere favoured by remission 
of their share the grant itself should be null. The Parlia- 
ment spoke of the intolerable Aveight of the feudal exac- 
tions, especially Avhen they were stretched ; and in consi- 
deration of their liberal grant, especially limited the poAver 
of the prerogative to the fair exaction of the established 
feudal dues. 

It is among the events of King Robert’s reign, that in 
the year 1320 a conspiracy against him Avas discovered, 
and those concerned in it punished. It leaves no more 
impression on the history of the period than mere names, 
yet it had a far-off source. The hero of it — the person 
Avho Avas to supersede the king — ^Avas a De Soulis, a de- 
scendant of that Nicholas de Soulis, the competitor for 
the croAvn, Avhose ancestor, Allan the Durward, had at- 
tempted, as we have seen, to get his Avife legitimated as a 
‘daughter of William the Lion. Could he have effected 
this, her descendants Avould have been unquestionably the 
nearest heirs to the crown. 

In March 1324 a son Avas born to King Robert by his 
second wife, Elizabeth, daughter of Aymer de Burgh, Earl 
of Ulster. This event superseded the arrangements for 
the succession to the throne. By the Treaty of Northamp- 
ton it was provided that this infant should marry Joanna, 
the daughter of Edward II. of England, and there were 
complicated arrangements for another matrimonial alliance 
calculated to keep the peace betAveen the two countries if 
this should fail. 
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pounds shall in time of war have an acton or doublet of 
jjroof, with a basnet or iron head-piece, gloves of plate, 
and a spear or sword. Instead of an acton and basnet 
he might have a habergeon or jacket, with a hood for the 
head, plated with iron scales.^ 

The great barons who held estates both in England and 
Scotland had by this time, either of choice or necessity, 
to attach themselves to the one country or to the other. 
The tendency of European politics at the time was to 
extinguish that sort of free citizenship in several states 
which had arisen with feudality and chivalry, and to re- 
quire undivided allegiance from all the inhabitants of a 
state. Those who had cast their lot with England could 
not, of course, be permitted to retain their domains in 
Scotland. We do not find, however, among extant docu- 
ments, such acts either of general or particular forfeiture 
as we might expect. Perhaps no such measure was ne- 
cessar)^ and a short and very unnoticeable Act of the Par- 
liament of 1318 may have accomplished the object in a 
shape less offensive. That Act, pleading the necessities 
of a country which has to defend itself by war, prohibits 
the removal of any commodities or money from the king- 
dom of Scotland. Those who lived in England could thus 
draw nothing from their estates.^ It is easy to believe 
that there might be a deep policy in this. Men whose 
estates are solemnly forfeited are driven into a hostile 
position, perhaps prematurely. If no more was done 
against the exiles than the short Act expresses, then their 
position as Scots subjects was not changed ; they were 
welcome to all its privileges, but to obtain them they must 
return to Scotland, and, living under the laws of the coun- 
try, fight against its enemies. 

1 Of the English troops of the same period Grose says (Military 
Antiquities, i. 125), “Most of these in the earlier periods were de- 
fensively armed with a kind of iron skull-cap named a bacinet, from 
its similarity to a basin, and a coarse leathern or linen doublet stuffed 
with cotton or wool, called an ackton or hoqueton, and sometimes a 
jack. ” 

® “ Na k}Tkman of quhat sum evir condicioun or stat he be the 
whylk ony thyng hes within the kynrick, na zit ony latvyt man the 
quhilkis hes rentis or possessiounis sal presome to leid or to send 
gudis or rentis utouth the kynrick.” — Scots Acts, i. 113. 
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ROBERT BRUCE. 


The good King Robert Avas visibly approaching the end 
of his days on earth, and none can follow him to their 
conclusion Avithout a feeling of satisfaction, that in the 
infirmities from Avhich he could not recover he had the 
proud satisfaction of possessing that Treaty of Northamp- 
ton — the certificate that he had recovered for his Scots 
people their conquered kingdom. He died at Cardross, 
near Dumbarton, on the 7th of June, in the year 1329, 

A reign such as that of the good King’ Robert could 
not fail to leave a strong and enduring impression on the 
hearts of a manly and kindly people. What he had of 
adversity, endurance, and struggle in his early days, told 
for their emancipation as Avell as the triumphs of his later. 
DoAvn to the last moment of all, the tenor of his reign Avas 
success after success, and afterAvards it became all the 
more illustrious by contrast with the evil days that fol- 
loAA’’ed. For some little time after his death his name Avas 
still recalled to his faithful countrymen by stories of chi- 
valry and romance occurring far away, yet closely asso- 
ciated Avith the memory and influence of their beloved 
champion. We knoAv that, folloAving up the dying injunc- 
tions of the hero, his heart Avas taken to Spain by the 
good Lord James of Douglas. The chroniclers further 
tell us hoAV he joined Alphonso, King of Leon and 
Castile, then at Avar Avith the Moorish chief Osmyn of 
Granada ; hoAv, in a keen contest Avith the Moslems, 
Douglas flung before him the casket containing the pre- 
cious relic, crying out, “ Onward as thou Avert Avont, thou 
noble heart ! — Douglas Avill follow thee ! ” hoAV Douglas 
Avas slain, but how his body Avas recovered, and also the 
precious casket : and hoAV in the end Douglas Avas laid 
Avith his ancestors, and the heart of Bruce deposited in the 
church of Melrose Abbey. ^ 


^ A bull of the year 1330 gives Papal absolution for the extraction 
of the heart from the body, and its removal by Douglas in terms of 
his master’s injunction. The story of the chronicles is that he was 
on his way to Palestine, but the bull shows that his original mission 
was to Spain, that the heart might be borne “in bello contra Sara- 
cenos.” — ^Theiner Vetera Monumenta, 251. 
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had the predominant attraction. The Percies became the 
hereditary ^ardians of the north and the scourge of Scot- 
land. Their services in the defence of the English fron- 
tier raised them, as nearly as the English constitution would 
admit, into such a secondary sovereignty as the Margra- 
vates of the Empire, which arose out of the influence ac- 
quired by those who could protect the frontiers from in- 
vasion, The power of the Douglases arose in a similar 
manner in Scotland. Yet probably a little difference in 
the distribution of their estates — more to the Percies .in 
Scotland or to the Douglases in England — might have 
inverted their position, and made the Percies national to 
Scotland, the Douglases to England. Another of the dis- 
possessed lords spoken for in the English remonstrances 
was Henry de Beaumont. He claimed the lordship of 
Buchan, the same that Bruce harried after the battle of 
Inverury. It then belonged, as we have seen, to a branch 
of the Comyns, lords of Buchan and constables of Scot- 
land ; but the great English Baron Bellmont or Beaumont 
claimed the territory as husband of the heiress of the 
Comyns. Thomas, Lord Wake, is another name in the 
English remonstrances ; he claimed the lordship of Liddel, 
or Liddesdale. It seems not to have been denied, on the 
part of Scotland, that these claims were supported by 
treaty stipulations ; yet for some reasons, whether justified 
or not by events, the claimants were not put in possession 
of the estates demanded by them. 

The Earl of Athole was one of the largest claimants 
among the disinherited, and the history of his house 
through three generations is a fair example of the fluc- 
tuations and changes in nationality* among his class ; 
for although he had a title thoroughly Scots, as Earl of 
Athole, he was a Norman Baron with great estates in the 
south of England. The house goes back, though not with 
a very distinct genealogy, to Donald Bane, and was one 
of the few of native origin which obtained an early earl- 
dom. In the middle of the thirteenth century, the Lady 
Fernelith was Countess of Athole in her own right. She 
was married to David de Hastings, who traced relation- 
ship to the royal family of England. Their daughter, 
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land, while the representative of the house at the time of 
Bruce’s death naturally wished to recover them.^ 

Infested by such elements of discord, it is only natural 
to find Scotland affording a sort of brief rehearsal of the 
Wars of the Roses. “ The disinherited barons " gathered 
round Edward Baliol, and, putting him in front as their 
king, they resolved to trj* their fortunes in Scotland. 'I'he 
Government of England acted so far with dcconim, as to 
make proclamation on the borders against attempts to 
break the peace Avith Scotland. The baron.s and their 
leader thus found it ncccssar)' to go by sea, and they 
Landed in Fifeshirc in August 1332, to the number, as 
it is said, of 500 mounted men and 3000 foot. They 
marched onwards to Strathcarn, where there was a large 
army under the command of Mar, the new Regent of 
Scotland. It was jiostcd near Duplin, on a broad gradual 
slope — the kind of ground which suits great armies for 
manoeuvring against each other for the upper ground. 
There seems here, however, to have been no generalship 
on either side. Edward Baliol was no soldier, and the 
force he landed with was whafwe have seen. Yet he 
attacked and routed a large army. The affair is one of 
the mysteries of war. 'J'hal Mar's anny did not choose 
to fight against Baliol and his supporters would be the 
natural solution, but for the cnonnous slaughter which, 
beyond doubt, befell the army which professed to fight for 
King Dand. Edward B.aliol now fortified himself in 
Perth. There another large army invested him, but dis- 
persed without doing, or indeed attempting to do, any- 
thing that a force, either with its heart in a cause, or under 
the orders of responsible officers, should have done. On 
the 24th of September 1332 he was crowned at Scone; 
and thenceforth for a while we find in the English records 
mention of Edward, by the grace of God King of Scotland. 

These records contain a special item, dated 23d Novem- 
ber 1332, It ’is the certificate of an acknoivlcdgincnt b.y 


1 Wood’s Peerage — Angus. Sec nn examination of the gcne.alogi- 
cal position of “the disinherited b.arons” in Ilailes’s Annals, ii. 177 
<?/* J<rf. 
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most extensive belonging to any English subject, and to 
have given the Earl of Athole claims in the counties of 
Norfolk, Suffolk, Essex, Hertford, Lincoln, and Northum- 
berland. On the other hand, the fragments of our records 
of Scots land-rights reveal to us gifts of the Athole estates 
to partisans of Bruce — the great bulk of them apparently 
going to the family of Campbell of Lochawe, the husband 
of his sister Mary. 

Disposals of the Comyn estates also turn up in the 
records, showing that, besides the great Highland lord- 
ship of Badenoch, there were at the crown’s disposal 
fragments of property belonging to that house in Teviot- 
dale, Clydesdale, Dumbarton, and the Lowlands of Perth- 
shire.^ 

This sketch of family history may serve as a specimen 
of the interests which caused oscillations in allegiance 
sadly calamitous to Scotland. There were many other 
barons attached to the English Court who had claims of a 
like kind on Scotland. For instance, Talbot of Goderich 
Castle, in Hertfordshire, represented the sister of Athole’s 
mother, the coheiress of the estates of the Comyns of 
Badenoch. The family of De Quincy, Earl of Winchester, 
had estates in the south of Scotland — one of them, Tranent 
in East Lothian — and we find English Mortimers and De 
la Zouches putting in claims which are traced to an heir- 
ess of the De Quincys. In the middle of the thirteenth 
century there was a Matilda, the heiress of the earldom 
of Angus, held seemingly by a native family j she was the 
daughter of Malcolm, who was the son of Duncan, and the 
grandson of Gilchrist. This lady married Gilbert d’Um- 
fraville. Lord of Redesdale, Prudhoe, and Herbottil, in 
Northumberland, and earned her rights into his family. 
It was their son who, as governor of the Castle of Dundee 
at the opening of the War of Independence, objected to 
resign his command to any but the Scots Estates, who had 
commissioned him. The family became decidedly Eng- 
lish, and King Robert disposed of their estates in Scot- 


^ See Wood’s Peerage — Athole and Badenoch ; and Robertson’s 
Index to the Charters. 
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English armywas assembled at Newcastle in the spring of 
1333. Berwick was, as formerly, to be the first object. 
The vast system of fortifications for which Edward I. had 
given the practical hint had been sedulously carried out, 
making indeed two great strongholds — a castle and a for- 
tified town, each under its own governor. Again a trial 
was made by a ship attack from the estuary of the Tweed, 
but it was beaten off as before. The land siege was, how- 
ever, pressed by a great army, with every siege engine of 
the day. The Scots meanwhile, under the guardian, tried 
the old game of a formidable raid into England, threaten- 
ing to carry off the Queen of England from Bamborough 
Castle ; but this great Norman fortress was too strong to 
be in serious danger from a light-armed flying force, and 
the English army was not to be diverted away from its 
chief object. The English force was far too powerful to 
be long resisted. There were treaties with the besieged, 
who were accused of bad faith in still holding out ; but 
the end was, that on a given day the town and castle were 
to be yielded if they were not succoured, and the test of 
an effectual succour was to be two hundred of the Scots 
army actually joining the garrison of the town. 

The Scots army marched out of England, and crossed 
the Tweed at a safe distance. They found the English 
posted on Halidon Hill, rising westward of the town, and 
now approached by rows of villas. The ground around 
its lower slopes was then a marsh, which strengthened the 
position. The Scots army were led by the new regent or 
guardian, Douglas, and by the Steward of Scotland, yet a 
youth. There were some of the old tried captains of 
•• Bruce’s wars present, but in inferior posts. Here the con- 
ditions of Bannockburn were almost inverted. The Scots, 
if they would fight the English, must attack them on their 
own ground. The assailants on foot were struggling 
through the morass, where they were exposed to the 
deadly skill of that department of the English army which 
was ever becoming more formidable — the bowmen. There 
was no possibility of dispersing them with cavalry, and 
the Scots army, ere it reached the English, was but an 
attenuated fragment of itself, easily dealt with. There 
was no escape, from an exterminating slaughter, and the 
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King Edward of vassalage to the King of England for his 
fjcf of Scotland. It is, like the documents connected wth 
Edward I.’s feudal claim, saturated with forms and techni- 
calities, as if the skill of the scribe who drafted it could 
make it perpetual. It tells how Edward’s fatJicr had been 
invested with the crown of Scotland by the lord superior; 
how he had committed offences wherethrough it was 
justly forfeited to the superior; and how a usurper 
had in the mean time come in and held the fief by 
force. As the father whom Edward represented had 
forfeited his fief by his misdeeds against his superior, 
his son could not succeed to the fief unless he were 
acce[)ted as a vassal by the King of England ; and this 
being done, the infeuclation of Scotland was again as com- 
plete as parchment could make it.^ There is no reason to 
presume that the people of Scotland knew anything about 
the notarial docket of this transaction, or had any notice 
that there had come a great revolution in their condition 
as a nation. Nearly at the same time King David was 
removed out of the way of the contest, and hospitably 
received at the Court of Paris. 

The events that follow cannot be grouped and dis- 
tinguished like those of a war with two sides having a 
question of nationality or of principle to divide them. It 
was not even the simple question between dynasties ; wth 
this there were nii.xed. up considerations of person, con- 
nection, and property all over the country, and the quar- 
relling is intermi.xed like the personal contests in an 
excited mob. At one time we find the new king over- 
mastered by numbers near Annan in Dumfriesshire, fleeing 
half naked across the English border for protection. 
Then there are raids across the border, and England, 
which professed to let the contest in Scotland work its 
own way, now finds that the Peace of Northampton has 
been broken by the Scots. It was determined to punish 
the aggression, and give substantial aid to the new king. 
This gives for a time distinctness to events— it is again 
England and Scotland measuring swords. The usual 
summonses and commissions were issued, and a great 


’ See the documents in Foedera, ii. 847. 
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are entered as present in that Parliament seven bishops. 
These are followed by four names representing the barons ; 
one of them thoroughly belongs to Scotland — Patrick of 
Dunbar, Lord March, the governor of the Castle of Ber- 
wick at the time of the capitulation. The other three are 
thoroughly English — Athole and Bellmont, whose family 
history we have seen, and Richard Talbot, taking the title 
of Earl of Mar, bestowed on him no doubt by Edward 
Baliol. Then it is set forth that there were present many 
barons, magnates, and other persons of the kingdom of 
Scotland, clerical and lay.^ The proceedings, like those 
before King Edward I. in his court of Lord Superior, are 
dravm up and attested by a notary of the Empire. The 
whole is as unlike an Act of the Parliament of Scotland as 
it could well be. It wants that “excellent brevity” which 
Bacon found in the old Scots Acts. At every stage, 
whether of preliminary, ceremonial, or of actual business, 
it is protested in a profusion of words that what is done 
has been deliberately weighed and considered, and has 
without doubt received the assent of all and singular, the 
bishops, prelates, earls, magnates, and men of Scotland 
assembled on the occasion listening and giving their assent 
thereto, and no one gainsaying. Through these profuse 
formalities two transactions are traceable. The one is a 
declaration of King Edward Baliol’s homage and fealty for 
Scotland to King Edward of England ; it was evidently 
desirable that this should be on record, not merely in the 
personal name of the vassal, but as a condition admitted 
by a free Scots Parliament numerously attended. The 
other transaction was the conferring of a testimonial or 
reward on the King of England for his services in helping 
the true heir of the crown of Scotland to recover his fief. 
The form of the reward was a rent-charge of two thousand 
librata, to be made good on land in Scotland.^ By way 


^ “Et aliis quamplurimis baronibus, magnatibus, proceribus et 
hominibus tain clericis quam laicis dicti regni Scotiie.” 

® It has been much disputed whether this word means a sum of 
money secured on land, or a certain acreage of land pledged. See 
Ducange, “Libra; Librata.” The author of ‘Les Termes de la 
Laye,’ says Librata Terra; contains four oxgangs; and he says, on 
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u-arlike renown of England almost recovered at Halidon 
Hill what it had lost at Bannockburn. 

Berwick had to yield. Though afterwards repeatedly 
changing hands, the town never remained so long in the 
possession of Scotland as to be more to the country than 
a militaiy^ post of the enemy held for a time and then re- 
taken. Hence, from the day of Halidon Hill, Benvick 
was virtually the one permanent acquisition to England 
by the great war, unless we may include the Isle of Man. 
This, the farthest south of the groups of islands which 
held but a light and fluctuating allegiance to the crown of 
Scotland, was occupied and retained by England. Allu- 
sion has already been made to the trouble given for cen- 
turies to English legislators and men of business by this 
acquisition of Benvick, after the boundaries of England 
had been long adjusted. In mere topography Benvick 
held rank as a respectable market-town with a small 
foreign trade. But owing to its eventful career, the place 
was long burdened with an official staff, which, in its 
nomenclature at least, was pompous as that of a sovereign 
state. The English Government, after Scotland w’as lost, 
retained the official staff which Edward I. had designed 
for the administration of the country. It was huddled 
together within Benvick as a centre, and was in readiness 
to expand over such districts of southern Scotland as Eng- 
land acquired from time to time — was ready to spread 
over the whole country when the proper time should 
come. Soon after the recapture of Berwick, as we shall 
see, there was a prospect of such e.xpansion. The active 
field for this body, however, Avas contracted by degrees, 
and at last it was confined to the tovm and liberties of 
Berwick, which were thus honoured by the possession of 
a Lord Chancellor, a Lord Chamberlain, and other high 
officers ; while the district had its own Doomsday Book 
and other records adapted to a sovereignty on the model 
of the kingdom of England. 

Soon after this victory, in the beginning of the year 
1334, came transactions AA’hich appear on the English 
records as the Acts of a Parliament held at Edinburgh, 
but they have no place in the records of Scotland. There 
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sions among the disinherited lords themselves, owing 
to disappointed expectations and unexpected directions 
taken in the awarding of the territories ever changing 
hands. Thus the English Beaumont goes in discontent 
to his CasUe of Dundarg, on a rock on the coast of 
Buchan, and holds it for family reasons against Baliol’s 
party while it is besieged by Alowbray, who afterwards, 
aggrieved by his usage in the distribution of prizes, joins 
the national party in Scotland. Throughout the whole con- 
fusion of contest for personal interests, this national party 
— the middle class and general population of Scotland in 
fact — were the real substantial power available for fighting 
purposes. If these at the beginning looked on the con- 
test as turning on a mere question of succession to the 
throne and to certain baronies, later events showed them 
that what was at issue was the other and vital question 
of national independence or subjugation to England. 
Repeated aid to Baliol’s cause came from England, and 
Edward himself invaded Scotland as far as Aberdeen, the 
people pursuing their old policy of scattering with their 
belongings as he approached. But he did not pursue this 
purjiose with the earnestness of his grandfather, or his onm 
in other contests. We can see, even in the confusion of 
this war in Scotland, the influence of another and grander 
field of enterprise having opened on the ambitious spirit 
of this young king. 

There was now close intercourse between the national 
party in Scotland and the Court of Paris — a name convey- 
ing a more distinct impression than “ the Court of France,’’ 
since a great part of present France, then distributed into 
secondar}' sovereignties, with no more than a feudal con- 
nection with the central government, pursued a separate 
policy, and in a great measure supported the English in- 
vasion there. The internal politics of France have a close 
connection at this period -with the destinies of Scotland; 
and it may be well, for the sake of clearness, to recall the 
position of the influencing forces there, however familiar 
they may be to the reader. 

V/hen Louis X. died in 1328, he left daughters, but no 
son. The old code called the Salic law — which is now 

VOL. II. X 
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of giving effect to this obligation, the town and territory 
of Berwick are made over to the King of England. So 
much for the business professed to be accomplished by 
an Act of Parliament.^ 

There followed presently a supplement to’ the transac-, 
tion, in which King Edward Baliol acted alone by charter, 
without professing parliamentary sanction. It was the 
fulfilment of the gift of two thousand libratse of land. 
Berwick alone was insufficient as a security to cover that 
amount, and therefore, in addition, the^ King of England 
was to have possession of the town, castle, and county 
of Roxburgh, of the towm, castle, and forest of Jed- 
burgh, and in the same manner, with their towns and 
castles, of the counties of the Lothians, Peebles, and 
Dumfries. It was, in the shape of a mortgage for a debt, 
a gift to England of the districts south of the Forth.^ 
The shape of this transaction reminds one of the English 
fictions of law, now obsolete, by which entails were docked, 
or questionable titles to land rectified, by common re- 
coveries, or other actions by fictitious personages 

Absolute sovereignty over the most accessible part of 
the country — a sworn vassal ruling over the rest — the hold 
of England upon Scotland was of a far more likely kind 
than Edward I.’s notion of absolute conquest, had the 
arrangement gone further than writing and sealing. The 
English Government proceeded immediately to make 
good its position by establishing an English official organ- 
isation in the, newly-acquired territory. 

For three years after this the fighting continued, and 
was of the same chaotic character. There were even divi- 


the authority of the Scots author Skene, in his ‘De Verborum Signi- 
ficatione,’ that an oxgang consists of thirteen acres. What Skene 
says, under the head of Bovata Terrse, is, “ Some land is mair fertile 
and uther mair barren — alwaies ane oxengate of land suld contene 
threttene acker.” 

1 See the whole record in Foedera (Record edition), li. 876. Be- 
sides all manner of attestations and certificates, the notary particularly 
identifies the record as having the great seal in green wax appended 
to it by ribbons partly green and partly yellow. 

* Fcedera (Record edition), ii. 888. 
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the weight of the English power. King Edward, indeed, 
was in apprehension that France might anticipate him by 
sending a force into Scotland, and giving him work at 
liome. At last, in the autumn of 1339, to the joy of the 
national party in Scotland, it became known that a force 
had set sail from England to invade France. Like the 
death of Edward I., here again was a turning-point in the 
chances for Scotland. Whether as the sole object of 
ambition to two such potent spirits as Edward III. and 
the Black Prince, Scotland could have held her own to 
the end, may be doubtful. It is certain that the struggle, 
if it lasted, must have been more critical and bloody even 
than we have found it With the most accessible and 
valuable part of Scotland almost in his hands, King 
Edward must have been sorely tempted ere he followed a 
course that compelled him to loosen this hold — we may 
believe that his grandfather would have selected the 
nearer and more promising field of enterprise. 

At this time, the broken-up adherents of the national 
party had so far concentrated as to be under general 
leadership. Their first head was Andrew Murray of Both- 
well, the son of Wallace’s favourite colleague. He was a 
tried warrior, and had a career second only to that of his 
old master, Bruce, in personal hardship and adventure. 
He was chosen regent soon after the battle of Duplin. 
In 1335 he gained a considerable battle at Culbleen, on 
the slopes of the higher Grampians, in the west of Aber- 
deenshire. The leader of his opponents was that Earl of 
Athole who has been spoken of as one of the great barons 
who really belonged by birth and education to England, 
though they had claims in Scotland. He met in the 
battle of Culbleen a heroic death; and the chronicler 
Wyntoun describes how, when deserted by the flight of 
his followers, he set his back to a rock, and said it should 
take flight as soon as he. Murray harassed King Ed- 
ward in his march northwards in the following year. In 
1328 he died, and the Steward of Scotland, then twenty- 
two years old, succeeded him as regent. There was 
then again gradually emerging out of the recent chaos a 
visible Scotland to be governed. The Steward’s high 
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supposed to have been intended for the internal regulation 
of some parts of Germany — was said to apply to the throne 
of France, so that no woman could reign there, and the 
daughters of King Louis were excluded. The uncle of 
King Louis, the second son of his grandfather Philip III., 
was Charles of Valois. He died just before the beginning 
of the century, leaving a son, Philip, who stepped into 
the throne without any opposition on behalf of the daugh- 
ters of Louis, and thus, in the year 1328, founded the 
royal house of Valois. Isabel, the sister of Louis X., was 
married to Edward III. of England. In the exact rule 
of hereditary succession her claim would stand behind 
that of her brother’s daughters, but the exclusion of female 
succession applied to her if it applied to them. It was 
whispered, however, that the exclusion of females was 
personal only in order that the throne of a warlike people 
should be filled by a male — it did not affect the right of 
priority when a male claimed it. This reasoning made 
Edward III. of England, the son of the late king’s sister, 
a degree nearer to the throne than Philip, the son of the 
late king’s uncle ; and the reasoning had a tendency which 
inclined King Edward to give ear to it. The one thing 
needful to conclude the argument logically as well as 
practically was a sufficient force : with such an army as 
England alone could supply, the adventure would be 
imprudent. It was necessary to wait until some notable 
division of forces should arise out of the complicated re- 
lations between the Crown of France and the subordinate 
sovereignties. This opportunity arose, and made in France 
a considerable Plantagenet party, helping the English 
aspirants to the throne, down to the memorable expulsion 
set in motion by the Maid of Orleans. 

In 1337 the diplomatic language of England no longer 
acknowledges “ our beloved kinsman, Philip, King of 
France.” He is changed into “ Philip of Valois, conduct- 
ing himself as King of France,” just as at an earlier period 
‘ David, by the grace of God King of Scots,” becomes 
“ David de Bruce, commanding our enemies in Scotland.” 
Even before this, the national party in Scotland had felt 
this counter-current setting in to relieve them of some of 
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position, if not his talent, gave liim command ; for he had 
been the parliamentar}- heir of the crown, and would have 
worn it but for the birth of the nearer lieir. 

Early in the year 1339 Edward Baliol left Scotland — 
a token that the national party had made such head as to 
render his living there uncomfortable. He became a 
hanger-on at the Court of England, where he must have 
been a costly guest, if we are to judge from the many 
warrants preserved among the English records for the pay- 
ment of his debts and the maintenance of his establishment. 
It was a further token of progress that in I^Iay 1341 King 
David returned from France with his queen, Johanna of 
England. He was but seventeen years old, yet the Regent 
appears to have given over to him the government. 

Perhaps the best measure of the ver^' gradual restora- 
tion of the country to itself is in the events connected 
with the possession of the strongholds. In the year 1337 
several fortresses in the north were recovered, such as 
Dunnottar and Kinneff, with Falkland, in Fife. A much 
more important achievement, was the taking, in the same 
year, of the Castle of Bothwell, on the Clyde. We can 
•see from the character of the fragments still remaining 
that it must have been a strong fortress, then recently 
built after the new system of fortification. Its capture 
had a significance, from its place in the centre of one 
of the most fruitful districts of the new dominions of 
the King of England. On the opposite side of these 
dominions, and in a district still richer, stood one great 
fortress which had not yet fallen to the English — Dunbar. 
It was determined that a mighty effort should be made 
to take it, and siege was laid to it by a large force under 
the Earl of Salisbury in 1339. The governor, the Earl of 
Jilarch, was absent ; but his wife, a daughter of the favour- 
ite hero Randolph, immortalised herself by the resolute 
and indefatigable resistance headed by her. She is knorni 
in history and tradition as Black Agnes of Dunbar, a nick- 
name given to her, as it is said, from her swarthy com- 
ple.rion. Helped from the sea, the fortress, under its 
“ she-captain,” held out so stoutly, that Salisbmy, with in- 
tense reluctance, withdrew his force. 
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Galling the gleaned land with hot es‘i 3 .ys, 

Girding with grievous siege castles and towers, 

That England, being empty of defence, 

Hath shook and trembled at th’ ill neighbourhood.” 

It appears to have been by desire of the French Court, 
and in pursuance of the alliance with France, that a seri- 
ous invasion of F>ngland was at last projected. King Ed- 
ward was busy with the siege of Calais in 1346, when a 
large Scots force assembled at Perth and marched soutii- 
wards. They were under the command of King David, 
then twenty-two years old. He had been educated in a 
bad warlike school for effective service in Scots warfare. 
Feats of arms which had nothing to recommend them but 
their dashing character, headlong acts of audacity done in 
the spirit of gambling with the most momentous interests, 
had become fashionable among the chivalrjf of Europe, 
and especiall)'- in France. It was more to the spirit of 
rash adventure than to deficiency of prowess or courage 
that France owed most of her disasters; and her ally 
seemed to participate in the same spirit, to be led to like 
results. 

The array of the north of England was called out under 
the authority of the Archbishop of York. Again the force 
organised was conspicuous for the number of clergy em- 
bodied in it, but this time they were in better hands thon 
on the fatal day of the Chapter of h'litton, for the arch- 
bishop had two warlike assistants, Henry Percy and Ralph 
Neville. The Scots anny reached the neighbourhood of 
Durham, where events showed that tlie organisation for 
intelligence was signally imperfect. The Knight of Lid- 
desdale, on a foraging party, found himself face to face 
with the English army. The party fled, much diminished 
by slaughter, to the protection of their own lines. They 
brought their pursuers with them, and thus the Scots army 
were aware of the presence of the enemy in that very dis- 
couraging shape — the reception of a scattered body of 
fugitives. On the 17th of October 1346 the two armies 
fought. For the second time at least the Scots suffered 
terribly from that scourge for which they were unprepared 
— the English archers. To charge them in flank rvith a 
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Douglas gained what he wanted — the murdered man's 
office — and became governor of Roxburgh Castle. After- 
wards a prisoner in England, he became mixed up with 
transactions giving grounds for inevitable suspicions that 
he Avas ready to betray the national party to King Edward. 
While he was yet a captive, David de Berkeley w’^as mur- 
dered in Aberdeen ; and it stands charged against Doug- 
las in the chronicles that he hired the murderers, in 
revenge for a family injury'.^ He fulfilled the proverbial 
fate of the bloody and deceitful man. He had in some 
of his acts given deadly umbrage to his kinsman, William, 
Lord Douglas, at whose baptism he had stood as sponsor, 
and ^ this godson murdered him as he was hunting in 
Ettrick Forest.2 

King Edward’s foreign war compelled him to subrnit 
to several truces with the Scots. These were not easily 
kept. It was not as of old, when crossing the border 
broke the truce. The southern districts of the country 
were half ruled by England, half by Scotland. The truces 
required that the Scots should abstain fronl molesting, not 
only^ the inhabitants of England, but the King of Eng- 
land s siibjects in Scotland. But the very possession by 
the Scots of certain strongholds within the boundaries 
occupied by these subjects was in itself a ’ivaging of war; 
and as the national party' waxed stronger they w'ere not 
content to restrain the war within their own country, but 
recommenced the old raids across the border when Ed- 
ward was with his army in France. As Shakespeare puts 
It, m the words of Henry V. 


10 hath been still a giddy neighbour to us. 
For you shall read that my great-giandfather 

n France 

u that the Scot, in his unfurnished kingdom, 
Came pounng, hke the tide into a breach, 

\ ith ample bnm and fulness of his force. 


judgment on him for taking Roxburgh on Easter D.ay, “ at the ver 
llhni f -See the abstract of the lost passages ii 

' Scotichron., xiv. 7. 2 Ibid., ^iv. 8. 
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the Archbishop of St Andrews, one other bishop, one 
knight, and many others.” Among the slain, besides 
“ many lords and Scotsmen, to the number of, one and 
other, fifteen thousand,” are included that mystical body, 
“ seven earls of Scotland.” 

The abbot has another loss to record, quite as great in 
his eyes — infinitely greater in its gain to the patrimony of 
St Cuthbert : this was the Black Rood of Scotland, so im- 
portant as a national palladium that, after its removal by 
Edward I., it had been restored to Scotland by treaty. It 
was kept, as we are told, in Durham Abbey, on the pillar 
next St Cuthbert’s shrine in the south aisle. The national 
banner of Scotland, and several leaders’ pennons, were a 
fitting accompaniment to this prize. 

The importance of this battle is shown in the solemni- 
ties with which it was commemorated. The prior caused 
make a goodly and sumptuous banner, with pipes or rings 
of silver, and various costly decorations. The corporax 
cloth was let into the centre of this banner, which was 
kept in a chest in the “Ferretorie,” to be carried in the 
abbey on festival days, and especially to be displayed in 
battle. A cross was erected on the place where the monks 
assembled : a more gorgeous cross was erected on the field 
of battle by Sir Ralph Neville — hence the field afterwards 
obtained its name. It stood until the year 1589, when it 
was destroyed, apparently by some zealous reformers.^ 


^ “ An antient memoriall collected forth of the best antiquaries con- 
cerning the battell at Durham in John Fossour tyme,” printed in the 
‘Antiquities of the Abbey and Cathedral Church ol Durham,’ and 
'mere accurately in the ‘ Rites of Durham,’ by the Surtees Society. 
The conclusion shows that the author of the memorial was alive at 
the time of the destruction of the cross : “ which so did there stande 
and remayne most notorious to all passingers till of laite, in the yeare 
of our Lord God 1589, in the nighte tyme, the same was broken doune 
and defaced by some lewde and contemptuous wicked persons, there- 
unto encouraged as it seemed by some who loveth Christe the worse 
for the Crosse sake, as utterly and spitefully despising all auncient 
ceremonies and monuments.” The memorialist descnb'is the cross 
with “three steps aboute yt everyway, four squared to the sockett 
that the stalk of the cross did stand in, which sockett was mayd fast 
to a four squared brod stave,” — and so on, with a minuteness that be- 
comes tiresome. 

■ \ 
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party of horse, as at Bannockburn, was the remedy. It 
was suggested by one of the commanders, but the sugges- 
tion was useless, as the means had not been provided, and 
could not be improvised. It was a complete victory to 
England ; and what crowned the calamity for Scotland, 
King David was carried off a prisoner. The Steward and 
the Earl of March, who were next in command, drew away 
the remnant of the army. Froissart threw a romantic 
interest over this English triumph, by a story that the vic- 
torious troops were led by that gentle queen, Philippa, who 
interceded for the burgesses of Calais ; but this has not 
the confirmation which so remarkable an incident would 
certainly have had from native authors. 

This victory is connected with other legends and re- 
miniscences, which show the importance given to it in 
England. It was more than a mere victory by human 
prowess ; the intervention of the Deity was clearly visible 
in it. An old memorial, which relates the legends of its 
day, and describes some trophies of the rdctory, preserved 
at Durham, tells how, on the night before the battle, there 
did appear to John Fossour, then prior of the Abbey of 
Durham, a vision commanding him to take the holy cor- 
porax cloth wherewith St Cuthbert did cover the chalice 
when he used to say mass, and stick it on a spear-point as 
a banner, wherewith he was to take up his stand on the 
Red Hills, and there abide until the battle that was to be 
should be over. The prior gave full obedience to this in- 
junction, “ taking the same for a revelation of God’s grace 
and mercy through the mediation of holy St Cuthbert.” 
Standing on the Red Hills with his monks around him, 
all prostrate in prayer, there came crowds of the Scots 
running towards them, who pressed on them with evil 
intent, but had no power to commit violence on holy per- 
sons so occupied and protected. They witnessed, ere the 
battle was over, “many conflicts and warlike exploits;” 
but of these they give no account, deeming them a second- 
ary matter of mere detail when rveighed with the prepara- 
tions for securing victory made by themselves. 

The loss to the Scots is described as the capture of 
their king, “and with him were taken four earls, two lords. 
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King David was taken to the Tower of London with 
a train of captives. We find in the English writs of the 
day provision made for the detention of the bulk of these 
as prisoners of war waiting for ransom. These are spoken 
of as Scots ; but two of high rank were reserved for pun- 
ishment as traitors — the Earls of Menteith and Fife. It 
was charged against them that they had sworn allegiance 
to Edward, King of Scotland, holding that fief as vassal to 
the King of England — a specialty repeated, as usual, at 
every turn of the proceedings against them. These were 
peculiar — a sort of compromise between the trial of an 
English subject and the condemnation of an alien captive, 
like the proceedings against Wallace. A commission was 
appointed for their trial, but the sentence to be pronounced 
on them was sent from Calais, as adjusted there by the 
king and his council. The sentence was death in the 
cruel manner of the English treason law ; on Menteith it 
was executed, but Fife was spared.^ 

The English army crossed the border, and their success 
gave temporary animation to Edward Baliol, who helped 
•them. He held the Castle of Caerlaverock, memorable 
for its siege by Edward I. Roxburgh and Hermitage 
were retaken ; and England recovered for the time a hold 
on Tweeddale, Teviotdale, Ettrick Forest, Annandale, and 
Galloway — fully half of the district made over to Edward 
III. by Baliol.^ The Steward now again became regent; 
and it says much for the constitutional spirit of the times 
that it seems never to have been in his view, or that of his 
supporters, that he should be made king, though many 


1 Foedera (Record edition), iii. 95, 108. 

^ Scotichron.. xiv. 5. Here Bo-wer says the English marches were 
at Cockburnspath and Soutra at one end, and at Karlynlippis and 
Crosscryne at the other. One of these points is easily identified with 
Carlops in the Pentlands, among the scenery of the ‘ Gentle Shep- 
herd.’ The site of the other point is doubtful. Macpherson, in his 
‘ Geographical Illustrations of Scottish History,’ generally a very 
satisfactory book of reference, deals with this question in an extremely 
equivocal way: “Crosscryne,” he says, “is apparently a cross on 
the Cairn hills and on turning to the head Cairn hills to see where 
they are placed, the answer is, “k Crosscryne.” There is a spot 
called Corse Cryne near Biggar, in Lanarkshire. — Stat. Ac., vi. 359. 
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members who become personally responsible.^ These 
documents are full of oaths and promises ; of special obli- 
gations to submit to all kinds of authorities, clerical and 
lay, that can extract the money from them, and to take 
advantage of no laws or powers by which they can exempt 
themselves. Great pains were taken to oblige the debtors 
not to seek any Papal exemption from their obligations, 
and to reject any such exemption if it should be issued ; 
and that this was a real risk is showm by a little incident 
connected with the affair. France subscribed certain gold 
nobles to the ransom fund, tmder the condition that, 
should the Pope exempt Scotland from the debt, the 
money was to be spent on an invasion of England. The 
Papal Court, at all events, did not help in the payment. 
It was a special obligation on the churchmen that they 
should apply for a Papal confim-jation of the debt as bind- 
ing on the Church, but their request to be subject to this 
obligation was refused. But the best security that England 
obtained w’as real and personal. Several of the chief Scots 
lords were named, including the Steward — three of whom 
must ever reside in England as hostages for the payment 
of the debt — along with twenty men of noble houses. 
Under these conditions King David returned to Scotland 
in the autumn of 1357.^ 

Throughout the tedious negotiations for his ransom, and 
even after he returned and reigned, he was ever called in 
the English documents David de Bruce, while Edward 
Baliol was called King of Scots, and in that capacity was 
heard as a party in King Edward's negotiations with 
“ those of Scotland.” Before the adjustment of David’s 
release was accomplished, it seems to have occurred to 
Edward and his advisers that something might be made 
of Edward Baliol. He wns absolutely in their hands, and 
must do for his very maintenance what they might please 
to exact. Accordingly, in all due form they extracted 


1 The list of persons responsible for the burghs as given in the 
Fcedera may be compared with the many Norman-sounding names 
we have come across in dealing with the nobility of Scotland. 

® See Fcedera {Record edition), iii. 365 cl seq. 
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one had power to dispose of the liberties of the people. 
Their remedy for such a disposal of their allegiance would 
have been the simplest possible — the acknowledgment of 
the Steward as king, by a mere anticipation of what was 
to be on David’s death. It is suggestive to note at this 
time a paper, which shows a sense of the spirit in which 
the Scots took all questions of government — that of retain- 
ing their ancient customs and liberties. A proclamation is 
issued, intimating that all the Scots who shall come to 
King Edward’s peace and obedience shall enjoy the old 
laws, liberties, and customs enjoyed by their ancestors in 
the days of Alexander III.^ It was now far too late in 
the day for such promises to have any effect — even if, 
coming from the King of England, they could ever have 
found reliance. It was in fact but a mimicry of those 
promises to the English people for the renewal of the 
charters — promises which never were kept when they 
could be broken. 

The English Court at last found that the best they 
could make of their acquisition was a pecuniary specu- 
lation. There is a wearisome succession of treaties on 
this matter, in the course of which David was permitted 
to pay a visit to Scotland, giving hostages for his return. 
The ransom of David was at last adjusted at a hundred 
thousand merks, and the Estates of the Scots Parliament 
acknowledged this as a national debt. A nation’s faith, 
however, was hard to bind in that age and long afterwards, 
and the elaborate mechanism adopted on this occasion 
affords a study in legal and diplomatic ingenuity. Each 
of the Estates — the Church, the Baronage, and the Bur- 
gage — grants a separate obligation, each binding on its 
own body at large, and especially on certain individual 


^ “ In legibus, libertatibus, et liberis consuetudinibus, quibus ipsi 
et eorum antecessores, tempore Celebris memorice Alexandri, quon- 
dam Regis Scotise, rationabiliter iiti et gaudere consueverant, &c., 
manuteneri et nostro nomine prout justum fuerit conservari.” — Foedera 
(Record edition), iii. 237. 

Aftenvards, in 1356, a similar declaration is specially made to the 
inhabitants of Teviotdale, spoken of as giving loyal service against 
the king’s enemies of Scotland. — Ibid., 331. 
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gave protection to many of the citizens ; nor could the 
town be retained while such a neighbour remained with 
the enemy. Edward himself, just returned from France, 
appeared before it with such a force that there was no 
alternative but capitulation. The town was taken by the 
Scots in November 1355, and lost in the following Jan- 
uary. In that short period the French force, which had 
done good service, was allowed — nay, it would appear, 
pressed — to depart. The Scots were more in need of 
money than of men. The French were luxurious and 
troublesome guests, and the Scots felt ashamed of the 
sordid poverty in which a long war for existence involved 
them. Having brought a fine army into Scotland — the 
chronicles say it was eighty thousand strong — King Ed- 
ward was determined to do more than merely rescue 
Berwick. He marched onwards to the Forth. The old 
Scots policy for e.xhausting an invasion was followed up 
very successfully. He had no opportunity of fighting a 
battle, and found the country empty both of men and 
food. He had commissioned a fleet to import a commis- 
sariat, but the vessels were dispersed by the winter storms. 
It was necessary to retreat and disperse the army — a course 
which such a king as Edward, after the mighty prepara- 
tions he had made, must have taken with extreme bitter- 
ness of disappointment. It Avas, perhaps, this feeling 
diffused through the army that rendered it extremely 
destructive. It left marks and recollections very inimical 
to the policy of King Edward, whose object Avas to let the 
Scots feel that he Avould make a good ruler over them. 
The invasion Avas specially noted by the mischief done to 
the religious houses, especially to the church of the Fran- 
ciscans at Haddington, Avhich had a place in the admira- 
tion of the country as “ the Lamp of the Lothians.” This 
Avas a scandal Avhich' his grandfather Avould have carefully 
avoided. 

These devastations had the effect of reversing the moral 
conditions of the quarrel betAveen the tAvo countries. From 
the Battle of the Standard doAvn to that of Neville's Cross, 
the English monks Avho chronicled events had been able 
to represent the cause of Scotland against England as that 
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from him, in 1356, an absolute gift and surrender of his 
crown and kingdom of Scotland to King Edward and his 
Iicirs, and livery and seisin of the transference were taken 
in all proper form. It is part, of the spirit and practice of 
feudal conveyancing to set forth the consideration for any 
transference of power or property — absolute gifts for no 
reason were discountenanced. Edward Baliol gave as his 
reason for the transference, the turbulent nature of his 
Scots subjects, and their rebellious practices against, not 
only himself, but his Lord Superior. In a separate in- 
denture Edward of England acknowledged the donation, 
and granted to the donor of it an annual pension of two 
thousand pounds, to be paid at stated quarterly terms. 
The bundle of carefully-drafted papers in Avhich the stages 
of the transaction are recorded, had little chance of pro- 
ducing any immediate effect on the fief so given up to its 
lord superior. These parchments, however, might come 
to be of use at some after-time to the crown of England, 
and it was as well to have them, as they could be 
easily got.^ 

Baliol was tlie more thoroughly at the mercy of the 
King of England, that his estates in France had been 
forfeited as those of an enemy — a natural effect of the 
alliance offensive and defensive between France and Scot- 
land.2 Crippled and endangered as she was, France 
endeavoured to help her ally. Considerable sums of 
money were sent to assist the Scots. What was less 
needed, yet showed goodwill, a small body of men-at-arms 
was sent over in 1355 under the command of the Sieure 
Eugene de Garancier. They partook in the most im- 
portant warlike affair undertaken by the Scots during their 
king’s captivity — an attempt to recover Berwick. The 
town was taken and pillage^ but the castle held out and 


1 See them at length in the Fosdera (Record edition), iii. 317 et seq. 
The designations of the parties in the preambles of the writs may be 
thought interesting j they are, “ Tresexcellentz et Puissantz Princes 
Monsieur Edward, par le grace de Dieu Roi d’Engleterre et de 
France, d’une part, et Monsieur Edward de Baliol, Roi d’Escoce, 
d’autre part.” 

“ Michel, Les Ecossais en France, i. 66. 
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of the unbeliever against the Church, especially manifested 
in the destruction of holy things, and the slaying of holy 
men within the sanctified territory of St Cuthbert. This 
spiritual weapon had now changed hands. The chronicles 
are full of the impious barbarities of the English soldiers 
and sailors, and the awful judgments by which they were 
avenged. Walter Bowmaker, for instance, narrates an 
incident told to him by a good and very trustworthy 
friend who was present and saw it happen, being twelve 
years old at the time. Certain English sailors invaded 
the church of IVhitekirk, on the coast of East Lothian, 
where was a shrine of the Virgin endowed with costly 
gems. One man snatched a ring from the Virgin’s image 
so rudely as to mutilate the finger it belonged to, when 
forthwith a crucifix fell from above and dashed his brains 
out. It was recorded that a ship laden with the spoil of 
this and other sacred places was attacked by a vehement 
tempest and foundered off T}memouth.^ 

Though the English expedition fell far short of any 
success adequate to its pretensions, yet it appears to have 
regained a great part of that southern district which Baliol 
had presented to the King of England, which had been 
really brought under subjection, but which had been 
gradually absorbed again into Scotland. We know that 
a great part of this country near the English border re- 
mained for many years in peaceable possession of the 
English crown and subject to English administration, 
exercised, according to proclamation, in conformity with 
the old customs of Scotland. In the succession of truces 


^ It was probably on account of the particular form in which this 
shilne displayed its miraculous powers that the celebrated .^neas 
Sylvius, Pope Pius II., thought it would be a suitable recipient for 
his thankfulness on the occasion of safely landing in Scotland after a 
stormy perilous voyage. He made a pilgrimage accordingly, from 
which he frankly admits that he had anything but benefit in the flesh, 
whatever else he gained. In fact, the walking ten miles thither and 
ten miles back barefooted on the frozen ground seems to have given 
him a chronic rheumatism, which held by him to the end of his days, 
and even while he sat in St Peter’s chair. — Campani, Vita Pii II- 
The editor of the Statuta Ecclesim identifies the “Phanus” visited 
by him as Whitekirk. 
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She was a widow, and Logie Avas the name of her hus- 
band. Her own family name is unknown, and in tradi- 
tional history she is treated as a person of obscure birth, 
unfit to match Avith a king. Genealogists have found- rea- 
son to believe that she AA'as neither beautiful nor very young, 
Avhile the affair is treated in the histories as an entire sur- 
render to youthful attractions — a love-match, as it would 
be termed, if there had been more romance in it. What- 
ever may have been the motive for the union, it seems to 
have been an imprudent, indeed a dangerous act. Though 
King Edward III. AA'as no friend of Scotland, it made a 
sort of standard of equality that his sister should be queen; 
and putting an obscure person in her place seemed to be 
courting the humiliation to Avhich he Avould fain reduce 
the King of Scots. The king’s partiality for England, and 
doubts and suspicions about his doings there, had spread 
an irritation and restlessness Av'hich almost broke into 
insurrection. 

The Steward Avas the parliamentary heir to the throne ; 
and he and his many adherents could not look AA'ith much ' 
satisfaction to the marriage of a man not yet forty years 
of age, Avhose offspring might supersede him ; and if they 
could not graciously object to such a step in itself, such 
considerations aa'OuM not tend to reconcile them to offen- 
sive specialties in his method of taking it. We find the 
king taking his ncAV Avife in his journeys to England, Avhere, 
for aught that the credentials obtained from the English 
Court show, she Avas as highly honoured as her predeces- 
sor of the English blood-royal. They went together on 
a pious pilgrimage to the tomb of St Thomas h Becket. 
The end of the affair is mysterious. The chronicles say 
that she Avas divorced from the king, and that she got a 
hearing against the decree at the Court of Rome; but 
there is no full evidence as to the ground on Avhich the 
process of divorce Avas raised against her, or the method 
in Avhich she made her appeal, although it is believed that 
the Papal Court of Avignon reversed AA'hatever had been 
decided to her prejudice in Scotland. ^ 


^ She “appealed to the Roman Court at Avignon, when a keen and 
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jotting or memorandum, on which nothing was done, ■ I'o 
have been feudally complete it must have been followed 
by a heap of ceremonies and notarial instnimcnts. It is 
distinguished from its companion parcliments bj- a special 
phraseology' — the parly to it is, for once, David, by the 
grace of God King of Scotland, It would have been 
illogical for one who was not a king to give away a king- 
dom. That the project was speedily abandoned is shown 
by the immediate resumption of the old fonn by which 
tiie King of Scots is recognised in the Fcedera — David de 
] 3 ruce.^ Though this affair may not have been known 
in Scotland, and though peace continued, yet there were 
abundant elements of apprehension. We can easily be- 
lieve, therefore, that there was cordial satisfaction in the 
country when, in 1369, King liidward was again called 
abroad, and anxiously negotiated a fourteen years’ imce 
with Scotland. 

The parliaments held after the release of King David 
showed a sort of surly resoluteness in checking abuses 
and stretches of the prerogative. There was a general 
admonitory' resolution demanding that strict justice should 
be administered between man and man in the courts of 
law, and that favour should be shown to no one. It was 
enacted that writs issuing from the King’s Chapel in 
Chancer)' were not to be recalled — that is to say, that 
actions at law once begun should proceed before the 
proper tribunals in common fonn, and should not be 
stopped at the instance of any powerful person. Royal 
remissions for damage or injur)' done were to be null, 
unless the persons injured were satisfied. It was enacted 
that no justiciar, sheriff, or other ministerial officer of the 
crown, should execute any -warrant, be it under the great 
seal, the privy seal, or the signet, if it were contrary to 
statute or common form of law. Beyond the established 
feudal dues nothing was to be taken from the community 
for the king’s use without prompt payment. Horses were 
not to be sent to graze on peasants’ lands j and those who 


^ “Super nomine rcgnonim Angliw et .Scoite colloquium et trac- 
tatus.” — Fcedera (Record edition), iii, 715, 723. 
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but even through their technicalities bear the impress that 
the rejection was made impulsively and disdainfully.^ In 
the record of a parliament three years later, reference is 
made without entering into detail to four propositions : 
homage, the succession, the dismemberment of the king- 
dom, and the subsidising of an armed force to England. 
It was resolved that all but the last should be flung back 
as intolerable, and not to be admitted to deliberation. ^ 
The English state papers reveal to us a transaction 
occurring between these two parliaments which, had it 
been known in Scotland, would have confirmed the worst 
fears of the country. It is a memorandum of an arrange- 
ment or private treaty between the King of England and 
the King of Scotland. Its purport is, that the King of 
England for the time being should succeed to the sove- 
reignty of Scotland on King David’s death. Scotland is 
neither to be a fief of England nor to be absorbed in that 
kingdom ; it is to be entirely separate and independent, 
the head of the house of Plantagenet being separately 
crowned and inducted as King of Scotland. The arrange- 
ments for preserving the independence of the country 
might merit detailed examination, if the conditions had 
ever come up for practical adoption, or indeed been 
publicly known. They are the mere purport of a secret 
conference, the evidence of which might have been oblit- 
erated by the voracity of a rat or the many perils to which 
such parchments are liable. It stands alone as a mere 


tribus statibus, Nunquam se velle consentire Anglicum super 
SE REGNARE.” — Scotichron., xiv. 25. Wj-ntoiin has it — 

" Thare til the States of his land, 

That in consal tv'.arc sittand, 

He movit and said he w.ald that anc 
or the Kyng Edwardys sonnys war tanc 
To be kyng into his sted 
Of Scotland, after that he ware dede. 

Til that said all his liegis, Nay : 

Na thai consent wald be na way 

That any Inglismanncs son 

In-to that honour suld be dune.” — viii. 45. 

‘ “ Nullo modo voluerunt concedere nuc cis aliqualiter assenfirc.” 
- .\ct. Pari., i. (Dav. II.) 135. 

• “Finaliter refutatis primus tribus punctis tanquam intolcrabilibus 
ct non admissibilibus deliberatum.”— Ibid., 139. 
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Among such Acts of Parliament during this reign as 
have been preserved to us, there are two regulating the 
succession to the crown with such pomp and emphasis as 
to show that there were reasons why the Estates should 
take a decisive tone. One passed at the opening of the 
reign, in the year 1371, enacts that the king’s eldest son, 
John, shall succeed him. Another, passed two years later, 
names successively the sons of the king by his first wife, 
each to succeed on the failure of his elder brother, and 
the male children of that elder brother. If the sons of the 
first marriage provide no successor to the crown, then 
those of the second are to come in their order. ^ This' 
parliamentary “entail of the crown,” as it is sometimes 
termed, suggests a word of explanation about the king’s 
domestic history. 

In early life he had married Elizabeth, a daughter of 
Sir Adam Mure of Rowallan. By her he had four sons 
and six daughters. The daughters strengthened the royal 
house by marriages with the most powerful families of 
the countr)' ; one of them became the wife of the Lord 
of Islay and the Isles — a union, no doubt, intended to 
secure the allegiance of these half-independent regions. 
By his second wife, Euphemia Ross, the king had two 
sons and four daughters, who, like their sisters, made 
influential alliances by marriage. Thus he was thoroughly 
a patriarch king, with an offspring giving successive heirs 
on the failure of older lines in such abundance as might 
seem for ever to save Scotland from the chance of a dis- 
puted succession sucli as was about to desolate England. 

But tliere was a reason for the parliamentary settlement 
of the crown, in the ecclesiastical or canon law, by 
which the children of Elizabeth Mure were held to be ille- 
gitimate. Under that law they were not born in wedlock, 
and under that law the parents could not have been 
wedded without a dispensation. That those disqualifi- 
cations have been conclusively proved by adepts in the 
canon law, only shows historically that, in the fourteenth 
centur}’, the Church had not been powerful enough to en- 


* Act Pari., Roll, ii. 1S2, 185. 
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mark on the peace of the country ; in fact, the succession 
of a son to a father could not pass more quietly than this 
change of dynasty. Upwards of fifty years liad passed 
since the parliamentary declaration of his title at the sug- 
gestion of his illustrious uncle. The rule of David was 
almost that of an interloper; and though kis reign was 
long, there was so little of it real that its continuance 
hardly modified its provisional character. The Steward, 
indeed, did little more when he was crowned than con- 
tinue the governing duties which had been but occasion- 
ally interrupted. The name of his family was Allan, or 
Fitz Allan, but it had become habitual to call them by the 
name of the feudal office held by them in Scotland, and 
hence Robert II. was the first of the Steward, or, as it 
came to be written, the Stewart dynasty. 

They obtained their feudal influence through the office 
enjoyed by their ancestors at the Court of Scotland — the 
office of Steward. We have already seen a family named 
Dunvard, so powerful as to be in a condition to plot for 
sovereignty in Scotland. This family is supposed to have 
also had its name from a hereditary office still more 
humble, according to modern ideas, than that of the 
Steward — the Door-ward, doorkeeper, or porter ; but all 
who had establislied places in the royal residence acquired 
political power and high rank — a political phenomenon 
signally exemplified in the growth of mayors of the palace 
in France,^ In their rise these two families are notable 
instances of this tendency of the feudal system to give 
political influence to those who were near the throne, even 
when their functions, nominally at least, partook of a ser- 
vile character. 

^ According to a legend put in rhyme by VVyntoun, the origin of 
the Comyn family was similar to that of the Durwards. The first of 
the family came from Normandy to the Court of King William, and 
“ He made hym, syn he was stark and Stour, 

Kepare of hys chawmbyre dure ; 

Na langage couth he spek clerly 
Bot hys awyn langage of Normandy ; 

Nevertheles yhit quhen he 
Oppynyd the dure til mak entre, 

‘ Cum in, cum in,’ he wald say. 

As he herd othir about hym say." 

— Cronykil, viii. 6. 
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league or alliance bound the two countries to each other 
by very strong ties. Neither was to make war or peace 
with England without the assent of, the other. When 
England attacked one of the allies, tire other was bound 
to give it aid. The danger of possible interference by 
France in the internal affairs of Scotland seems then to 
have been anticipated ; it was stipulated that in the case 
of a disputed succession France was not to interfere, but 
was to leave the settlement to the Scots Parliament.^ A 
separate document, already mentioned, exists, in which 
the King of I'rance engaged himself to give special aid. 
He promises a hundred thousand gold nobles as a contri- 
bution to the ransom money of King David, with the pro- 
vision that if there should be a Papal dispensation of that 
debt the money is to be employed in making war on 
England. There is a promise to send equipments for a 
thousand Scots, and to send to Scotland a thousand men- 
at-arms of France.^ 

The death of Edward HI. in 1377 made no immediate 
difference to Scotland. England was still in difficulties. 
They came less from foreign relations than from the insur- 
rection of Wat Tyler and other home troubles. To Scot- 
land it was enough that her enemy was crippled, and that 
the evil day when the attempts at annexation would be 
renewed was postponed. England desired a renewal of 
the fourteen years’ Iruce, and so earnestly that, to promote 
the object, she was prepared to be indulgent about the 
settlement of the arrears of King David’s ransom. 

The truce could not prevent almost continual petty 
warfare on the borders. England, in fact, had left there 
an incitement to contention. It could 'not be that, while 
part of Scotland was held under English rule, the neigh- 
bouring Scots should abstain from harassing the invaders 
and pressing them out. They were, in fact, by slow de- 
grees gaining back the conquered territory ; and in doing 
so, they felt that they had only the local influences of 
England to resist ; the central government was too seri- 

^ Foedera, Scots Acts, i. 195. 

- Unissued vol. of Records of the Parliament of Scotland, 122. 
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force its rules upon the state. Nothing they can say can 
undo the fact, that Elizabeth Mure was the mother of 
a race of kings who actually reigned. Still, conformity 
with the ecclesiastical rules was so far by degrees prevail- 
ing, that, sanctioned as the succession of the Stewarts was 
by a parliamentary title, the doubts about the offspring of 
Elizabeth Mure seemed to hover round the throne. It 
was connected with the tragedy of King James I.’s death, 
and came out in times much later in a shape rather ludi- 
crous than tragic.^ 

The marriage law was distinctly a field of contest be- 
tween the two powers, the civil and the ecclesiastical; 
for, as this instance peculiarly exemplified, the Church was 
fighting neither for religion nor decorum, but for power. It 
was not only determining that its own ceremonies should 
be essential to a valid union, but that it should have in a 
great measure the right to decide who could and who 
could not be united. The forbidden degrees were ex- 
tended to cousinhood, called the second degree of con- 
sanguinity, and protracted to the grandchildren of cousins- 
german. In the application of the prohibition to affinity, 
those unions which neither at that time, nor in later times, 
were allowed the privilege of marriage, were yet sufficient 


^ “One would have thought all dangers to the Stewarts from this 
source would have been at an end by the seventeenth century. But 
as late as 1630, William, Earl of Menteith, lineal heir of the second 
family, procured himself to be served heir to David, Earl of Strathern, 
eldest son of Euphemia Ross ; and at the same time, probably rather 
from foolish vanity than ambition, solemnly renounced his right to the 
crown of Scotland. Visionary as one would have supposed that right to' 
be, the idea of it so alarmed Charles I. that he insisted on a reduction 
of the service, which was set aside on the notoriously false pre- 
text that David, Earl of Strathern, died without issue. The Earl of 
Menteith was degraded from the important offices which he held, — 
of Justice-General, President of the Council, and Lord of Session ; 
and the greatest anxiety was evinced by the king to effiace all vestiges 
of evidence that the sen’ice had ever taken place.” — The Lyon King- 
at-arms in ‘Macmillan’s hfagazine’ for June 1867, p. I09. The last 
conspicuous representative of Euphemia Ross and the legitimate race 
of Stewart was, oddly enough, Captain Barclay of Ury, illustrious a 
generation or two ago as a pugilist, a pedestrian, and an amateur 
driver of stage-coaches. 
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thousand men-at-arms and six thousand bownncn, slaughter- 
ing and burning as far as Edinburgh, They had scarcely 
gone, when Scotland received an unexpected visit of a 
different kind. A body of distinguished knights in the 
service of France, some thirty in number, felt at a loss- 
how to dispose of themselves in time of peace, and rcsolvctl 
to wander to some spot where they might find war. 'J'hey 
knew that the truce had not been communic.atcd to Scot- 
land, and, putting to sea at Mclvoclsluys, they landed at 
Montrose and found their way to Perth. They sent two 
of their number to Edinburgh to inform the Government 
of their arrival, and of their desire to find employment in 
fighting with the English. At the very same time the 
ambassadors sent to communicate the truce arrived there. 
It was accepted by the king, or the Government acting in 
his name ; but, imbittered by the recent If-nglish raid, the 
Estates would not accept of it. It is in the name of the 
sovereign that, even under the parliamentary rule of the 
present day, peace and war are made. Wc shall after- 
wards see that in Scotland this power was jealously retained 
by the Estates, If it could have been said at this period 
that the consent of Parliament had no influence on such 
a question, the dc.alings of Engl.and gave it an influence. 
Her public documents would not yet admit Scotland to 
be a sovereignty, or deal with the king, and the proffer of 
the truce was made to “ our adversary of Scotland.’’ * 
Perhaps the Scots did not much concern themselves with 
such a nicety. They were detennined to avenge the last 
inroad from England ; and a little to the astonishment, 
and ver)^ much to the delight, of their visitors, these were 
informed that, for all the King of Scots said otherwise, they 
should have an opportunity of enjoying a raid into Eng- 
land. Froissart, who probably got his account from the 
French visitors, describes their delight in seeing fifteen 
thousand Scots mounted on their small horses ready to 
ride across the border. “ They began their march,” says 
he, “ through the woods and forests of their country, and 
entered Northumberland on the lands of the Lord Percy, 


1 See fassirn I'a'dcra' of tlic period. 
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abject poverty. They observed that Edinburgh, the 
capital of the country, Avas inferior to the secondary tOAvns 
of France, and contained but four thousand houses : in 
these only a portion of the tAVO thousand could be har- 
boured, and the rest had to seek still more sordid quarters 
in the neighbourhood, or in the snialler tOAAms — some of 
them being scattered so far to the south as Kelso, and 
others nortliAA^ard in Fifeshire. They expected a splendid 
opportunity, hoAvever, for seeing the grand game of Avar j 
for England Avas resolved to make one of her great efforts 
for the annexation of Scotland. An army, said by the 
more moderate of the chroniclers to be fully seventy thou- 
sand strong, inarched to the border, under the command 
of the young King Richard. The Scots doubled their 
usual force, and Avere able to muster thirty thousand. The 
king came to see his army and do courtesy to the strangers, 
but his fighting days Avere over. The French chronicler 
describes him “Avith red bleared eyes, of the colour of 
sandal-Avood, AA'hich clearly shoAv^ed he Avas no valiant man, 
but one AA'ho aa'ouM rather remain at home than march to 
the field ; he had, hoAvever, nine sons Avho loved arms.’' 
There noAV arose a characteristic dispute betAveen the 
strangers and the Scots leaders : Vienne AA’as for an imme- 
diate battle; Douglas, for the Scots, proposed to folloAv 
the old-established tactic of clearing the country, and only 
fighting Avhen driven to the alternative of battle. In fact, 
to the French Avar AA^as a pastime ; to the Scots it Avas the 
serious business of the Avorld, national life or death de- 
pending on success or failure. The dispute AA'axed hot, 
and the impetuous Frenchman spoke scornfully of the 
spirit of his Scots allies. He Avas only silenced by an 
incident, Avhich shoAvs hoAv thoroughly the Scots under- 
stood the business of Avar according to their OAvn method 
of conducting it — hoAv Avell they kncAV the motions of the 
enemy Avhile keeping their OAvn unrevealed. Douglas 
offered to let the admiral see and- count the enemy, and 
then decide on his course. Accordingly he Avas taken to 
the top of a hill, AA'hence, to his amazement, he could see 
the Avhole English force as if it Avere revicAved ’ 

He estimated that he saAV there six thour«>ri- 

VOL. II. ■ ' 
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they needed but a few beams of wood to restore their 
burnt cottages and make themselves as comfortable as, in 
those unsettled times, they ever were. 

Before they were done with Scotland the strangers were 
subjected to unpleasant experiences, from which, however, 
it is our good fortune to catch a singularly clear and signi- 
ficant picture of the social and political condition of the 
people. It is ever the stranger, indeed, who gives the 
liveliest pictures of the internal condition of a people, since 
he describes it by contrast; hence it was Montesquieu 
and De Lolme who first showed to the British people the 
actual practical elements of the freedom of their constitu- 
tion. The French deemed themselves ver)' scur\'i!y used 
by the Scots, and their record of grievances shows the 
contrast between the slavish condition of the peasantry- in 
their own countiy' and the thorough freedom of the Scots. 
To an eminent Scot or other stranger in France it would 
be but natural to communicate, by way of hospitality, the 
power of the native nobles to live at free quarters and 
plunder the peasantry at their discretion. The French 
complained bitterly that they got no such privilege in Scot- 
land. On the contrary, when they carried off a cow or the 
contents of a barn, the owner, udth a parcel of ruffian 
neighbours, would assault the pun^eying party, and punish 
them savagely, insomuch that not a varlet dared leave the 
lines to bring in provisions. Nay, when they rode abroad, 
the people rudely called to them to keep the paths and 
not trample down the growing crops ; and when the re- 
monstrances of these churls were treated with the con- 
tempt they deserved, a score Avas run up against the 
strangers for damage clone to the country folks. Frois- 
sart’s bitter account of this inhospitality is confirmed by 
the statute-book. The French took high ground, and it 
Avas necessary that from high authority they should be 
told of the incompatibility of their claims Avith the rights 
of the people. The Estates took the matter up, and re- 
quired the admiral to come to agreement mth them by 
indenture, the leading stipulation of Avhich is, that no 
provender is to be taken by force, and everything received 
by the French troops is to be duly paid for. There is a 
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19. A question as to discharge of' a receiver.^® 

20. Enquiry regarding substituted share of judgment-debtor’s property or 

accretions to his property.^® 

21. Questions relating to the enforcement of security or relating to orders 

requiring security under O. 41 R. 5.^^ 

22. As to questions under 0. 21 R. 71 and Section 73, see those Sections. 

23. As to application by decree-holder purchaser for refund of purchase money 

where the sale is set aside in a' separate suit, see Note 4 to 0. 21 R. 93. 

24. Questions as to the absence of or irregularity in the attachment of the 

property to be sold."^“ 

25. Question relating to payments by instalments under 0. 20 R. 11 as 

amended in Madras, Nagpur and Rangoon.^^’’ 

26. Question whether an instalment decree is executable in its entirety by 

reason of default in payments.'*® 

The following have been held to be questions not relating to execution, dis- 
charge or satisfaction of the decree — 


1. An order made by a Court exercising a power given to it by a provision 
in a scheme framed in a scheme suit.”' 


2. Questions relating to the rights of a third party subrogated to the 
rights of a mortgagee decree-holder by payment at the instance of the 
mortgagor."^ 


3. A mortgagor’s right to possession as against the mortgagee who is entitled 

under a decree to be in possession till his debt is paid off.”*' 

4. An objection by a prior mortgagee to the sale of the mortgaged property 

in execution of iniisne mortgagee’s decree.”*’ 

5. The enforcement of a right under a decree which merely declares it.^® 


19. (’18) AIR 1918 Pat 60 (61) : 3 Pat L Jour 
513. (Receiver appointed during execution pro- 
ceedings.) 

(’80) 5 Bom 45 (48). (Receiver for management of 
estate appointed bj' a deeree.) 

20. (’22) AIR 1922 P 0 54 (55): 1 Pat 378: 49 
Ind App 139 (PC). 

(’17) AIR 1917 Pat 253 (257) : 2 P.at L Jour 496. 
(’25) AIR 1925 P 0 86 (88) : 52 Ind App 137 : 49 
Bom 233 (PC). (Aecretions.) 

(’29) AIR 1929 Oudh 263 (264, 265). 

(’17) AIR 1917 Pat 126(127, 128).-3 Pat L Jour 339, 

21. (’18) AIR 1918 Mad 442 (442): 41 Mad 327. 
(’30) AIR 1930 Patios (109,110): 8 Pat 801: (AIR 

1919 P C 55, Foil.) 

(’82) 8 Oal 477 (478). 

(’34) AIR 1934 Rang 231 (232). (Obiter.) 

21a. (’30) AIR 1930 Mad 414 (415). 

21b. (’26) AIR 1926 Rang 192 (192): 4Eang 247. 
(’32) AIR 1932 Rang 54 (55). 

21c. (’29) AIR 1929 Lah 390 (391). 

22. (’25) AIR 1925 P 0 155 (156) (PC), 

(’26) AIR 1926 Mad 130 (130). 

(’26) AIR 1926 Bom 167 (167). (Power exercised 
by District Judge as persona designata.) 

(’27) AIR 1927 Mad 1110 (1110). 

ISee (’38) AIR 1938 Rang 363 (364). (Orders 
passed merely for carrying out a scheme are 
orders in execution and appealable under S. 47 
—AIR 1925 P G 155, Distinguished.)] 


[But see (’14) AIR 1914 Low Bur 226 (228).] 

23. (’25) AIR 1925 Mad 129 (130, 131). 

(’05) 27 All 400 (402). 

(’05) 27 All 325 (332, 333) : 32 Ind App 128 (PC). 

(’22) AIR 1922 Lah 358 (360). 

[See (’32) AIR 1932 All 49 (50). (Questions as to 
jrriority of mortgages more for suits than for 
execution proceedings.)] 

[See also (’09) 1 Ind Cas 744 (744): 31 All 364.)] 
[But see (’10) 5 Ind Cas 142 (143) : 37 Cal 282. 
(But the rights of a prior mortgagee-defen- 
dant getting subrogated must be decided in exe- 
cution.)] 

24. (’16) AIR 1916 Cal 43 (44). (Mortgagee in 
possession in pursuance of a decree for ejectment 
— Suit for redemption not barred by S. 47.) 

(’98) 20 All 506 (510). 

(’04) 6 Bom L R 1100 (1101). 

(’75) 12 Bom H C R 160 (162), 

25. (’27) AIR 1927 Mad 431 (432). 

(’25) AIR 1925 Nag 185 (185, 186). 

26. (’14) AIR 1914 All 103 (103, 104). (Declara- 
tion that defendant must vacate when plaintiff 
desires.) 

(’28) AIR 1928 Bom 365 (366). 

(’36) 164 Ind Cas 921 (925) (Gal), 

[Sec also (’06) 28 All 72 (73). (Dscree-holder 
making construction in excess of decree— Appli- 
cation for demolition under S. 47 does not lie.) 
(’05) 2 All L Jour 573 (575). (Do.)] 
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Sco nlso iho unclormontioncfl cases.*' 


27. (’11) 9 l7icl Cus 828 (823) (Lnh). (Orclet of 
Court stayiiiR ipsuc of wnrmnt of attachment on 
judgment. (Ichtor’s rcprcFcntation that he would 
\)av (he amount witliin a particular time.) 

{'33) AIR 19.33 Pat OIS (2.}9). (Partition decree 
among co-pharers giving plaintiff right to realize 
certain rout? — Another co-pharcr conccling it — 
Separate suit for puch rent i.P not barred.) 

{’r.9) 13 Moo Ind App G9 (70) (P C). (Claim for 
damages in rc.'-pcct of projicrlv purchased.) 

(’.37) AIR 1037 All'.r)3.3(G3(i). (i)ccipion of a claim 
in necordaiico with 0. 38 R. 8 i.s not one under 
S. 17.) 

(’29) AIR 1929 All GCG (GGG). (Extending time 
fixed liv a decree.) 

(’M) AIR 1914 All ‘M0(4‘ll). (Suit for deejaratiou 
of title under a prior decree for pre-emption.) 

(1900) 1900 All W N 135 (13G). (Decree for pos- 
.pespioii—Jndgjncnf -debtor not allowed to .cct np 
claim [or maintenance in execution proceedings.) 

(’95) 17 All 243(244), (Order .striking off execution 
but maintaining attachment.) 

(’39) AIR 1939 Bom 182 (183). (An order refusing 
to direct the value of the properly to he slated 
in the sale proclamation under 0. 21 R. GG is 
not a decree under S. 47 and i.s jiol npivjalablc.) 

(’31) AIR 1931 Bom 295 (29G, 297). (Extrancou.s 
term.s forming consideration for a compromise 
decree — Exceutablc.) 


(’89) AIR 1939 Cal 334 (335). (Court receiving 
notice, after sale, under tiio Bengal Agricultural 
Debtors Act— Quo.slion whether sale should bo 
set aside is one under S. 47.) 

(’37) AIR 1937 Cal 211 (212) : I L R (1937) 1 Cal 
781. (An objection by the judgmcnt-doblor that n 
fichcino;panclioncd hy Iho Court uuclcr S. 153 of 
the Conipanics Act' lias suponsedod the decree 
whicli has, therefore, become incap.ablo of cxc- 
cution, relates to the execution or di.scbargo^f 
the decree and consequently coinc.s within S. 47.) 
(’36) 1G4 Ind Cas 802 (603) (Cal). (\\’horc the 
execution proceedings taken in (ho Civil Court 
in pursuance of an award under the Co~opcra- 
tivo Societies Act arc set aside, and the Coxut 
piasscs an order under S. 151, Civil P. C., remit- 
ting the award to the arbitrator for rectific.ation 
of certain crror.s therein, the order is not one 
falling under S. 47 .) 

{’S3) AIR 1933 Cal GG8 (G72): GO Cal SOI. (Trusts 
—Creditor of trustee— Eight of subrogation to 
trustee’s right of indemnity can be decided in 
suit by creditor against trustee, hut not in exe- 
cution.) , , 

(’25) AIR 1925 Cal 286 (288). (Enforcement of 
provisions in a compromise decree extraneous to 
the subject-matter of suit is by separate suit 
though such provisions form consideration for 

compromise,) , , in 

(’*19) AIR 1919 Cal 806 (807). (Order merely allow- 
ing a payment directed by the decree.) 

(’ 13 ) 19 Ind Cas 904 (905) (Cal). (Order allowing 
■ decree-holder to withdraw execution proceedings.) 
(’12) 16 Ind Cas 543 (545) -(Oal). (Application by 
’ minor after majority to set asi^e sale on tne 
ground of negligonoo of guardian.) 


(’03) 7 Cal L Jour 430 (438). (Refusal to grant 
sale certificate.) 

(*03) 4 Cal L Jour 211 (219), (Question whether a 

por. con has acquired n valid title in sale.) 

(1900) 4 CanVN39{40). (Order on an application 

for review of an order dismissing an execution 
case for non-payment of process fees.) 

(’23) AIR 1923 Put 180 (183). (Do.) . 

(’99) 2G Cal 529 (531). (Order amending a sale 
certificate.) 

(’97) 20 Mad 487 (489), (Do.) 

(’33) AIR 1938 Lah 214 (215, 21G). (Application 
for temporary alienation of judgment-debtor’s 
land — Alortgngo created .and mortgagee given 

pos. scssion though ho had not paid the money — 
Decree recorded as fully satisfied by mortgage— 
Subsequent suit by decree-holder against mort- 
gagee for the money not barred, as question was 
not one relating to execution, ^scharge or satis- 
faction of decree.) 

(’38) AIR 1938 Lab 4 (5). (Amendment of decree 
under Ss. 151 and 152.) 

(’27) AIR 1927 Lab 337(337). (Order setting aside 
confirmation of sale.) 

(’24) AIR 1924 Lah 405 (407). (Infringement of 
t Jglits dcclurcd by a electee — S.4.7 docs not apply.) 

(’18) AIR 1918 Lah 63(63): 1918 Pun Re No. 43, 
(Order amending a decree.) 

(■14) AIR 1914 Lab 24(25): 1914 Pun Re No. 12, 
(Suit against prior mortgagee for redemption 
and for possession against mortgagor decreed in 
favour of subsequent mortgagee — Subsequent 
suit for possession against mortgagor on the 
ground that redemption money had been p?.id 
not barred— S. 47.) 

(’07) 1907 Pun Re No. 5, page 30. (S. ii bars a 
regular suit where question relating to execution 
is raised bona fide.) 

(’38) AIR 1938 Mad 307(313). (Decree m partition 
suit not engrossed on proper uou-judicial stamp 
—Decree-holder applying to executing Court for 
having decree engrossed on proper stamp— Order 
of executing Court is not one under S. 4(.l 

(’36) AIR 193G hlad 733 (742, 743)._ (Question of 
paramount title cannot be raised in proceedings 

for execution of mortgage decree.) 

(’28) AIR 1928 Mad 29G (297). (Application by 
plaintiff for payment of money deposited by peti- 
tioner when applying for setting aside ex piarte 


decree.) 

’22) AIR 1922 Mad 68(63). (Decree- holder selling 
his own property bv bona fide mistake— Remedy 
is by separate suit.) 

’18) AIR 1918 Mad 914 (915). (Refusal of an 
application for cheque.) 

'08) SI Mad 37 (39, 40). (Claim for damages m 
respect of property imrchased.) „ 

’30) AIR 1930 Nag 199 (200) ; 26 Nag_L R 187. 
(Landlord acquiring the Interest of judgment- 
debtor under S. 6, C. R. Tenaney Act, was held 
not to represent the judgment-debtor within tiie 
meaning of B. 47 .) 

’23) AIR 1923 Nag 327 (328). (Whether crops 
passed in a jire-emption decree which was silen 
about this.) ' ' 
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^ 72. “Shall be determined by the Court executing the decree and not 

by a separate suit.” — All objections that can be raised in execution under this 
Section “shall be determined by the Court executing the decree and not by a separate 
suit.” ^ The words “by a separate suit” have given rise to a conflict of decisions as 
to whether the bar of suit applies only where the questions are raised by a party as 
plaintiff in a suit, or whether it applies to such questions raised in defence to a suit 
as well. The High Court of Calcutta has held that the Section bars a plea in defence 
also on the ground that the words “shall be determined by the Court executing the 
decree” give exclusive jurisdiction over the matter to the Court executing the decree, 
and cannot be merely construed to mean that the executing Court must determine it 
if it is raised in the course of execution proceedings.^ But .it has been also held by 
that High Court that where the defendant has been kept out of knowledge of the 
execution proceedings, until after the suit has been brought, by the fraud of the 
decree-holder, he could raise such objections by way of defence to the suit.^® 

The High Court of Madras has, on the other hand, held that the bar is not 
applicable to pleas in defence.^ It has followed the undermentioned case of the 
Calcutta High Court^ which held that the words “by a separate suit” cannot be taken 
to mean “in a separate suit.” In view of the fact, however, that the said case of the 
Calcutta High Court has been overruled by a later Bull Bench of that Court,® the 
Madras decisions will have to be reconsidered. 

It has been held that a plea that a suit is barred under this Section cannot 
be raised for the first time in appeal when it has not been raised in the first Court.® 


73. “Determined,” meaning of. — The word “determined” shows that the 
questions contemplated by the Section are to be finally disposed of and the effect of 
the word is therefore to give the Court executing the decree jurisdiction to dispose 
of finally such questions by granting appropriate relief.’^ 

74. “Court executing the decree,” meaning of. — “The Court executing 
the decree” means only the Court executing the decree at the time when the 


(’29) AIE 1929 Oudh 309 (310). (Application for 
•withdrawal of money in Court was treated as 
application for execution.) 

(’39) AIE 1939 Pat 242 (243). (Decree-holder 
attaching surplus profits of ghatwal estate raising 
objections to certain items in the estimate of 
receipts and expenditure of the estate — Order 
passed on objections is appealable.) 

(’23) AIE 1923 Pat 44 (44, 45). (Question of con- 
tribution as between defendants in a mortgage 
suit.) 

(’38) AIE 1938Eang292(293). (Application under 

0. 21 E. 22 falls under this Section.) 

Note 72 

1. (’15) AIE 1915 P C 88 (89) (P 0). 

(’33) AIE 1933 Mad 825 (833) ; 57 Mad 49. (Sec- 
tion is mandatory — Court has no discretion to 
refer parties to a suit in respect of a matter fall- 
ing under the Section.) 

(’71) 3 N W P H C E 62 (63). 

(’31) AIE 1931 Bom 114 (118), 

(’20) AIR 1920 Cal 537 (538). 

(’01) 28 Cal 492 (495, 496). 

(’02) 1902 Pun Ee No. 8 page 30. 

(’33) AIE 1933 Mad, 340 (341). (Partj' to suit can- 
not evade this rule by joining with a stranger.) 


(’33) AIE 1933 Mad 166 (167): 56 Mad 447. (When 
once the Court finds that resort to S. 47 is the 
proper remedy it has no option but to decide; it 
cannot refer the: parties to a suit.) 

(’31) AIE 1931 Eang 117(121): 9 Bang 305 (PB). 

2. (’29) AIE 1929 Cal 374 (379) : 57 Cal 403 (PB). 
(Overruling 24 Cal 355; 26 Cal 946; 7 C WN67;. 
4 Ind Cas 168; AIE 1922 Cal 311. (The decision 
in AIR 1929 Cal 247 to the contrary must also 
be considered to be no longer law.) 

(’27) AIR 1927 Cal 106 (108) : 53 Cal 837. 

(’32) AIR 1932 All 49 (49). 

(’31) AIR 1931 Nag 27 (28, 29). 

[See also (’ll) 10 Ind Cas 90 (93) (Gal). 

(’10) 7 Ind Cas 457 (458) (Bom). (Judgment- 
debtor not allowed to raise objection to sale by 
■way of defence to suit.)] 

2a. (’32) AIR 1932 Cal 825 (827) : 59 Cal 1242. 
(’29) AIR 1929 Cal 247.(249) : 56 Cal 467. 

3. (’21) AIR 1921 Mad 279 (280). 

(’09) 1 Ind Cas 221(222, 226) : 32 Mad 242. 

(’09) 1 Ind Cas 193 (194) (Mad). 

4. (’97) 24 Cal 355 (357). 

5. (’29) AIR 1929 Dal 374 (379): 57 Cal 403 (PB). 

6. (’36) 161 Ind Cas 43 (45) (Nag). 

Note 73 

i. (’14) AIE 1914 Mad 91 (93). 
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npphcatton is made. Therefore, it does not include the Court which has executed the 
decree and has thereby become fmictns officio,^ or an Appellate Court.^ A Collector 
exccutinf' a decree transferred to liim is not a “Court executing a decree” within the 
meaning of tliis Section/'' The Court which sends the decree to the Collector remains 
the Court executing the decree ’ and hence a question coming under this Section 
can be entertained by such Court even after the decree has been transferred to the 
Collector for execution.* Tlie words “the Court executing the decree” do not restrict 
the aiiplicabiiity of tlio Section to proceedings initiated by the decree-holder. The 
Section also applies to proceedings initiated by tlie judgment-debtor.® See also Note 2 
to Section 70, infra. 

76. Powers of the executing Court. — See Notes to Section 38 generally. 

76. Power to construe decree. — Where there is no ambiguity in tlie terms 
of a decree the Court is bound to interpret it according to its plain meaning and cannot 
ignore its terms or assume mistake on tlie part of the jjartios.* Where, however, there 
is any amhipuiti/ in tlie decree, tlie executing Court may, and should, construe the 
decree in order to ascertain its precise meaning" and, for this purpose, it may refer to 
the judgment and tlie pleadings in the case.^ In construing an appellate decree, the 
]ilcadings and the decree of the trial Court may bo referred to,'* but not the statements 
in tlie judgment of tlic first Court which are not based on pleadings.® See also Note 9 
to .Section 38, ante. 


77. Rules of construction of decree. — There is no general rule for con- 
struing decrees; each case depends on itself.* The following general principles may, 
however, lie found useful in interpreting decrees — 

1. A decree should be construed in accordance with law." Where, therefore. 


Note 74 

1 . (’S-I) 10 Cal .'i3S (5-10). 

(1900) 23 JIiul 377 (3S0). (Includes applications 
made bv the judamont-debtor.) 

(’71) G r^iad II C K 80i (30G). 

2. (’1.S) AIR 1915 Mad 41 (41). 

(’05) 29 Bom 71 (73). 

3. (’25) AIR 1925 All 14G (149) : 47 .-Ml 217. 

(’3S) AIR 1938 Oiidh 18S (189). 

4. (’38) AIR 1938 Ondh 168 (189). 

5. (1900) 23 Mad 377 (880, 382). 

Note 76 

1 . (’10) G Iiid Cas 75 (7G) (All). 

(’IG) AIR 191G All 207 (208). 

(’23) 77 Ind Oas 1G7 (1G8, 1G9) (Cal). 

(’18) .\IR 1918 Cal 245 (24G). 

(’17) AIR 1917 C.al 288 (289). 

(’30) AIR 1930 Lah 589 (591). (Wording of the 
decree clear — Decree cannot bo interpreted in 
the light of the reasoning or jphraseolog}' in the 
judgment.) 

V’25) AIR 1925 Lah 470 (471). 

(’24) AIR 1924 Lah 696 (698). 

(’18) AIR 1918 Mad 1287 (1292): 40 Mad 259 (PB). 

2. (’30) AIR 1930 Mad 688 (690): 53 Mad 750. 
(’24) AIR 1924 All 690 (690). 

(’07) 9 Bom L R 1361 (1362). 
pS7) 16 Bom 659 (661) (F B).' 

(’84) 10 Gal 1092 (1094). (But where terms of 
decree are uncertain, any inquiry or evidence 
in execution to ascertain the same is barred.) ■ 


(’30) AIR 1930 Jfad 688 (690) : 53 Mad 750. 

(’30) AIR 1930 Oiulh 302 (303). (The question 
whether a decree is or is not a purely declarator}' 
decree can only bo decided by examination of 
the decree itself.) 

(’98) 1 Oudh Cas 22 (27). 

3. (’21) AIR 1921 Cal 699 (700). 

(’81) AIR 1931 Cal 511 (513). 

(’81) AIR 1931 Mad 328 (331) : 54 Mad 532. 

(’85) AIR 1935 Oudh 39 (40, 41) ; 10 Luck 416. 
(’30) AIR 1930 Oudh 366 (367). 

(’30) AIR 1930 Pat 536 (538) : 9 Pat 499. 

(’29) AIR 1929 Pat 746 (747). 

(’21) AIR 1921 Pat 360 (362). 

4 . (’20) AIR 1920 Pat 192 (194). 

5. (’12) 14 Ind Cas 130 (131) (Oudh). 

Note 77 

1 , (’19) AIR 1919 All 297 (298) : 41 All 473. 

2. (’ll) 12 Ind Gas 123 (126) : 35 Mad 560. 

(’21) 65 Ind Cas 224 (224) (Pat). 

(’24) AIR 1924 P 0 133 (135) : 51 Ind App 236 : 
48 Bom 404 (PC). (Decree for possession on pay- 
ment of a certain amount within a time fixed — 
Deposit in Court hy a mortgagee from theplain- 
tifi — Deposit enures to the benefit of all parties 
interested in the fulfilment of the condition 
imposed b}' the decree.) 

(’24) AIR 1924 Cal 778 (778) : 51 Cal 320. (Decree 
for value of bills of exchange stated in sterling — 
Decretal amount in rupees is to be calculated as 
per rate of exchange on the date the bills matured.) 



QUESTIONS EELATING TO EXECUTION 


509 


the judgment .admits of two meanings, it is wrong to construe it in a way which 
violates both law and equity.® 

2. "Where the decree is consistent with either of two inconsistent views, that 
interpretation which is in conformity with the judgment should he adopted.^ 

3. A construction which may, in future, result in a multiplicity of suits, 
should be avoided.® 

4. A decree must be construed in a fair and reasonable way so as to accele- 
rate its execution® and the benefit of the doubt ought to go to the judgment-debtor.’' 

5. In cases of conflicting descriptions of property in the decree, applicable to 
two different sets of facts, that which is certain, stable, and the least likely to have 
been mistaken, must prevail.® 

6. The interpretation to be put upon a consent decree ought to be the same 
as that to be placed on the original agreement between the parties.® 

6a. Similarly a decree passed on the basis of an award should be construed 
in the light of the award,®^ 

7. Where a decree is passed in favour of A conditional on his paying into 
Court a certain sum of monej’- “within 30 days of the decree becoming final,” a 
pa-junent made within the time extended by Section 12 of the Limitation Act, but 
after the expiry of 30 days from the decree, is within time.^® Similarly, where the 
decree directs A to pay a certain sum to another within a certain time as a condition 
X)recedent to recovery of possession, the payment made within the same period from 
the date of the appellate decree is valid.^^ 

8. A direction that the defendant “do pay a certain sum of money” imposes 
prima facie a personal liability on the defendant,^® though, no doubt, the words are 
not conclusive of the question.^®“ 

9. A decree must be construed as a whole.^® 


78. Power to go behind decree. — See Note 8 to Section 38 and Note 29 ante. 


(’21) AIE 1921 Lah 42 (43) : 2 Lali 155. (Posses- 
sion to be given in case of default — Option not 
limited to first default.) 

(’23) AIE 1923 Oudb 241 (241) : 26 Oudh Gas 59. 
(When under a decree, the contractual rate of 
interest ceases to be payable at a given date and 
the court rate is substituted for it therefrom up 
to the date of realization, the court rate AviU be 
chargeable on the whole amount duo with interest 
at the contractual rate up to that given date.) 
(’21) AIE 1921 Oudh 108 (109, 110) ; 24 Oudh 
Gas 209. (Where a decree awarded mesne profits 
but did not specify that they were future profits 
the decree must be intended to give w’ith posses- 
sion those mesne profits claimable by law up to 
the time of possession.) 

(’12) 16 Ind Gas 866 (866) (Oudh). (Do.) 

(’36) AIE 1936 Pat 303 (305). (Decree against 
puisne mortgagee in suit by prior mortgagee not 
to be interpreted to be a personal decree against 
the puisne mortgagee.) 

3. (’21) 60 Ind Gas 345 (346) (Lah). 

4. (’10) 5 Ind Gas 496 (496) ; 32 All 321. 

(’13) 20 Ind Gas 827 (828) (Mad). 

(’23) AIE 1923 Gal 704 (704), 

(’17) AIR 1917 Gal 288 (289). 


5. (’22) AIR 1922 Oudh 34 (36). 

(’30) AIE 1930 Oudh 302 (303). 

6. (’20) AIE 1920 Pat 192 (193). 

(’33) AIR 1933 Gal 329 (331) : 60 Cal 794. (Court 
will lean against a construction which renders 
a decree inexecutable.) 

[See also (’31) AIR 1931 Cal 476 (478).] 

7. (’21) AIR 1921 Oudh 188 (138). 

8. (’14) AIE 1914 Oudh 280 (281) ; 17 Oudh 
Gas 256. 

9. (’ll) 9 Ind Gas 875 (880) (Mad). 

9a. (’33) AIR 1933 Lah 505 (506). 

(’31) AIR 1931 Cal 511 (513). 

10. (’17) AIR 1917 All 325 (325) ; 39 All 193. 

11. (’14) AIR 1914 Boml32(134);39 Bom 175. 

12. (’ll) 12 Ind Gas 689(690) (Mad). 

(’ll) 12 Ind Gas 184 (185) (Mad). 

(’29) AIR 1929 Mad 105 (108, 109) ; 52 Mad 263, 
(Costs decreed against Official Receiver — Person- 
ally liable,) 

12a. (’ll) 12 Ind Gas 689(689) (Mad). 

(’34) AIR 1934 Oudh 45 (47). (Benefit of doubt 
to be given to judgment-debtor.) 

13. - (’29) AIR 1929 Sind98(101);23 SindLE375. 
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mistake in the initiation o£ proceedings^ and' to avoid a valid claim being .defeated on 
technical pleas.'“ See also the undermentioned case."^ But it is not intended to save 
litigants from the trouble of choosing the proper forum and filing a plaint or an 
execution petition 'when it is discovered, in time, -what is the proper forum and there 
is no further question about the matter.^“ A proceeding cannot, ho-^’ever, be treated 
^oth as a suit as well as an application.® 

The power under this Section is discretionary and may be exercised accord- 
ing to the circumstances of each case.^ But two essential conditions must be satisfied 
before the Court can exercise its discretion and treat a suit as an application — 

1. The Court in which the suit is brought must have jurisdiction to execute 
the decree,® and 


(■12) 13 Ind Gas 201 (205) (Mad). 

■(’10) 6 Ind Gas 776 (776) (Mad). 

(’09) 1 Ind Gas 3S0 (381) (Mad). 

(’23) AIR 1923 Na" 91 (95). 

(’30) AIR 1930 Oudh 168 (170). 

(’38) AIR 1933 Pat 216 (220). 

(’36) AIR 1936 Pat 303 (305). 

(’16) AIR 1916 Pat 299 (300) : 1 Pat L Jour 13. 
. [Sec aUo (’03) 5 Bom L R 1036 (1011).] 

2, (’15) AIR 1915 Mad 226 (227). 

(’31) AIR 1931 Mad 588 (590). 

2a. (’23) AIR 1923 Nag 91 (95). 

2b. (’36) AIR 1936 Bom 227(231); 60 Bom 516. 
■2c. (’31) AIR 1931 Mad 270 (271). 

■3. (’15) AIR 1915 Mad 226 (227). 

4. In the folloiuing cases suits were in the dis- 
cretion of the Court allowed to be treated as 
‘proceedings : — 

.('07) 29 All 318 (350, 351). 

(1900) 22 All 121 (123). 

(’38) AIR 1938 Gal 113 (115) : I L R (1938) 1 Gal 
280. 


(’35) AIR 1935 Gal 15 (17). (Suit for setting aside 
court sale in respect of properties not included 
in the mortgage.) 

(’27) AIR 1927 Gal 611 (615): 51 Gal 119. (Pur- 
chaser in execution of mortgage-decree — Title 
questioned — Application under S. 17 and not 
suit is the remedy — Suit can be treated as a 
proceeding.) 

(’05) 32 Gal 332 (333). 

(’19) AIR 1919 Lah 130 (131, 132). 

(’07) 1907 Pun Re No. 5, p. 30. 

(’32) 35 Mad L W 103 (101). (Dismissal of prior 
execution petition is no bar for treating suit as 
proceeding.) 

(’30) AIR 1930 Mad 12 (13, 11). 

(’16) AIR 1916 Mad 129 (129). 

(’ll) AIR 1911 Mad 91 (92). 

(’10) 6 Ind Gas 776 (776) (Mad). (Where a suit 
IS barred under S. 211, Givil P. G., the plaint 
may be treated as an application under that 
Section.) 


(’09) 1 Ind Gas 380 (381) (Mad). (Plaint coverini 
■ a question under S. 17, Givil P. G., may b 
treated as an execution petition.) 

;(’22) AIR 1922 Nag 198 (199). (Suit for restitu 
tion ■which is barred under S. 111.) 

[See (’16) AIR 1916 Pat 299 (300); 1 PatL Jou 
,^ 3 .] 


In the following cases, a proceeding was 
alloiucd to be treated as a suit : — 

(’26) AIR 1926 All 387 (388); 18 All 362. (Decree 
against a minor — Objection bj^ the minor that 
the decree ^vas not binding on him in execution 
proceedings by an application — Proceeding on 
the objection may be treated as suit.) 

(’12) 16 Ind Gas 518 (515) (Gal). (Do.) 

(’38) AIR 1938 Lah 177 (178). (Partition proceed- 
ings — Award declaring rights of parties without 
giving possession — Decree on award — Applica- 
tion for execution claiming possession with 
alternative prayer to treat application as a suit.) 
(’13) 18 Ind Gas 700 (700) (Lah). 

(’31) AIR 1931 Mad 81 (83). 

(’25) AIR 1925 Pat 16 (17): 8 Pat 311. (Proceed- 
ings in execution between rival assignees of 
decree regarded by Gourt as suit.) 

In the follotving cases the Court refused to act 
under the Section : — 

(’13) 19 Ind Gas 622 (623, 621): 35 All 213. 

(’09) 3 Ind Gas 195 (196) (All). 

(’01) 1 All L Jour 61 (63). 

(1900) 1900 All W N 196 (197). 

(’19) AIR 1919 Gal 671 (676): 16 Gal 103. 

(’2l) AIR 1921 Mad 707 (708). 

(’09) 1 Ind Gas 723 (721); 32 Mad 125. 

(’3l) AIR 1931 Oudh 15 (16): 6 Luck 152. 

(’15) AIR 1915 Oudh 131 (135, 136). 

5, (’10) 7 Ind Gas 55 (59) (Gal). 

(’31) AIR 1931 All 699 (700). (Party to suit in 
Small Gause Gourt objecting to attachment of 
property in execution of decree in same Gourt — 
Objection dismissed and declaratory suit filed in 
Munsif’s Gourt — Munsif’s Gourt cannot treat, 
suit as application under S. 17 and suit must be- 
dismissed.) 

(’16) AIR 1916 All 181 (186). 

(’ll) AIR 1911 Gal 691 (692). 

(’95) 22 Gal 183 (186). 

(’26) AIR 1926 Lah 165 (166): 7 Lah 1. 

(’35) AIR 1935 Mad 923 (925). 

(’20) AIR 1920 Mad 206 (207). 

(’09) 1 Ind Gas 723 (721) : 32 Mad 125. 

(’05) 28 Mad 61 (66). 

(’99) 22 Mad 317 (319). 

(’22) AIR 1922 Nag 189 (191). 

(’21) AIR 1921 Nag 130 (131). 

(’18) AIR 1918 Nag 102 (103). 

(’95) 8 0 P L R 3 (1). 
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2, tlio npi)]icafcion slioukl not have been ba?red by limitation afc the date of 
(ho institution of tlio suit/’ 

The power cxcrcisuhlo under this sub-sectiou may not only bo exercised by 
the origituil Court, hut also hy the Appellate Court, subject, however, to the same 
two conditions, namely, that the orij^inal Court had jurisdiction to execute the decree^ 
and that the suit \\as tiled within the limitation period prescribed for applyiue under 
this Sect ion A 

I ho discretion given under this sub. section must bo exercised when the plaint 
or aiiplication is filed, and after the procedure has once boon determined at that stage 
(subject to the usual control of an appellate or revisional Court) it cannot thereafter 
bo altered.*’'' Hence, it has lieon hold that where a claim suit has been filed and has 
proceeded to its conclusion, a Court in which an application for execution is subse- 
quently filed cannot treat such suit as an application to take a step-in-aid of 
execution for the jiurjioso of saving limitation in respect of the subsequent execution 
application,*’’' 

Where an application falling under this Section is dismissed on the merits and 
the applicant then brings a suit for the same relief, the suit cannot be converted into 
an aiiplication under tliis Section, on its being contended that such suit is barred by 
this Section. Tlio remedy of the aggrieved party was to have appealed against the 
decision dismissing his prior application.’'® 

Where a proceeding in execution is treated, under this Section, as a suit, the 
judgmeut-debtor who objects to the execution of the decree is in the position of a 
plaintitT and therefore he has to pay the court-fee duo to the Government in respect 
of the suit,^' 

83. Objection as to limitation, when to be considered. — An objection as 
to limitation may bo taken at any stage of the execution proceedings if the facts upon 
wliich the objection is based arc jiatent riiwi the face of the record.^ 

See also Note 23 to Section 11. 


84. Appeal. — Where an order amounts to a determination of a question 
between the parties and relating to the execution, discharge or satisfaction of the 
decree, it will be a decree within tlie meaning of Section 2 cl. (2) and is appealable 


as such under Section 96d As to wliether 


(’ll) 10 Lid Gas 991 (992) : (1910) 1 Uyp Bur 
Bui GG, 

6. (1900) 22 All 37G (377). 

(’ll) 11 Ind Gas 987 (989) : 35 Bom 452. 

(’27) AIR 1927 Gal lOG (108); 53 Cal 837. 

(’ll) 10 Ind Gas 417 (420) (Cal). 

(’87) AIR 1937 IMad 580 (580), 

(’25) AIR 1925 Mad 1198 (1200). 

(’IS) AIR 1918 Mad 180 (182). 

(’17) AIR 1917 Mad 453 (453). 

(’30) AIR 1930 Oudb 468 (470). (Plaint treated 
as an execution application and as an applica- 
tion to take a step-in-aid.) 

[See (’38) AIR 1938 Nag 534 (536). 

[But see (’21) AIR 1921 Bom 285 (289); 45 Bom 
174. (Suit was treated as application to set 
aside sale and application was held time 
barred.)] 

7 . (’95) 22 Cal 483 (485, 486). 

[Sec (’05) 32 Cal 832 (336),] 


cveri/ such order is appealable, see Note 86, 

8. (1900) 22 All 37G (377). 

(’27) AIR 1927 Cal 411 (411, 412): 54 Cal 524, 
(’27) AIR 1927 Cal 106 (108) ; 53 Cal 837. 

(’05) 28 Mad G4 (66). 

8n. (’38) AIR 1938 Nag 534 (536). 

8b. (’38) AIR 1938 Nag 534 (536). 

8c. (’35) AIR 1935 Mad 923 (925). 

9. (’34) AIR 1934 Pat 9 (11). 

Note 83 

1. (’16) AIR 1916 Pat 331 (833). 

(’35) AIR 1935 Cal 230 (231). 

Note 84 

1 . (’12) 13 Ind Gas 365 (367) (Cal). 

(’33) AIR 1933 All 732 (733) ; 55 All 983. (Order 
dismissing execution application is appealable.) 
(’36) AIR 1936 All 479 (480). (A decision that 
certain person is representative of the judgment- 
debtor is appealable.) 

(’35) AIR 1935 All 183 (184). 



■QUESTIONS EELATING TO EXECUTION 


S13 




question of the right to apjieal under this Section depend upon 

iappen to he the appellant but upon the question •wl^ethor or not the case 
l||||ife^e Section; thus, if. the conditions of the Section are' satisfied, the auction- 
jilgiM^^Iso will have a right to appeal.” 

‘ ' -IRiiere a decree of a Small Caufee Court is sent for exec^^^°^ ^ Court exer- 

jurisdiction and an order is passed under this Sec^^®^’ order is 

But no second appeal willl lie against an order id execution under this 
inhere the suit is of a nature cognisable by a Court of Small Causes. In the 
W oi-H^itration proceedings, the awiird must be considered ^ decree in a suit 


4ln| ifla liiss All 201 (202) : 55;A11235. (DeeST 
— 'ion — Decision on question bctw«cn 
er and transferee pendente life from 
cbtor as to tight to possession is a 




appeal lies.) 

{•87) AIR 1937 IVTad 
834- (Even though 


I L R (1937)liraa 
matter docs not fall under 


x^8i^4:A]^33 All 57 (59): 64 All 1031. (Decision 
4MI atmllw under O. 21 B. 98 betneen plaintifT 
anatoOMraiod defendant appealable asadccnxi.) 

132 All 49 (49). (Even if order is not 
thin 8. 47 if Judge purports to iact 
Section, it would be appealable.) 
:4ltDAtBl'924Mad518(519). (Do.) ! 

.4Wll 18 Mid 127 (129). (Do.) j 

<<16) AIB 1920 All 551 (552). ! 

>< 1 ») Am i938 Cal 236 (287). > 

■%<H|iAmi939 Gal 834 '(335). . (Order purporting 
la under S. 151 but one which ought to 

ailifcjunder S. 47 — Appcal lics.) 
ftn Am 1937 Cal 259(259) ; I L R (1937) 2;Cal 
Itf. <0^cc dismissing execution petition! for 
ilUm 7I6 comply with directions of Coutt — 
' 'fcoondaiipoal lies.) 

• 418 ) Am^l925 Cal 318 (319). 1 

<Vl8|Amjl918 Oal 551 (552). (Such an order 
VMHftaion on review is appealable as a decree.) 

iBd Cas 483 (484) (Cal). (Do.) * 

'18 Amjl915 Cal 137 (138). i 

'*18) 90 Jjiid Gas 874 (875, 870) (Gal). (Question of 
. , to give time to judgment-debtor for 

* ‘■filfety ^f possession after court- sale.) | 

:4lO)8IiidCas4(5)(Cal). I 

T Ind Cas 769 (771) (Cal). 

■ 8 841i W R 898 (898). j 

. 7(1B|41^an Xi R 186 (187). (Appeal lies from an 
:• tflalir. tt^nsferrihg decree to another Court for 
.. as the order is one rclatiug tb the 

’"wwsoM^tboughitisitself not an order executing 
,';tiiede«eo.) ' ' i 

,-<Hn Am 1936 Iiah 725 (727). (Though' applica- 
: 'tl^ poirports to bo under S. 151, the order is 
onder tills Section and appeal lies.) ■ i 
i^'S^Ant 1929 Lah 884 (885). (If the order is 
. ' nnaertl. 151 it is not appealable.) | 

■4’14) AIE 1914 Lah 9 (11) : 20 Ind Cas 203 (205): 

1914 Pirn Re No. 10. (Do.) * 

. .<‘18) » ind Gas 489 (439) (Lah). (Do.) 

4’9») AIB 1929 Pat 391 (392). (Do.) 

; 1927 Lah 651 (652). (Executing! Court 

. , power to amend decree — If it amends, 

, " -f'SMjsBlIunder S. 47 lies.) • •: 
i J'cm i Slad L Tim 307 (307). (Do.) ■ I, 

-^'18) Aii^ 1915 Lah 100 (102). (However, iif the 
'is one under S. 9, Specific Reliei Act, no 


Luck 519. 
Discharge 


this Section, if the <3rdcr purports to ho made 
under this Section ap^^^‘ 
eSG) AIR 1936 Mad jS14). (Order refusing 
application of judgroPf raise attach- 
ment is appealable-!^- that ordenspas^d 

on a sopat^e applio?^'®" by ludpent-dcbtor 
and not on the exeef 
make nnj- diflcroncc.'/ 

(’86) .ilR 1936 Mad 63*5 9)- (Tbough purporting 

to have l>ccn passed f 

(’85) .UR 1935 Mad (Order recording 

satisfaction of decree is apiwalaWo Such order 
cannot bo set aside b'i' Court.) 

(’27) AIR 1927 Mad 8?^ 

’IS 10 Ind Cas 448 (^/Sj (^ad). (Substance of 
the order must lirovision of 

law quoted is not der^f^y®:;,, , „ „ > „ _ 

(’84) AIR 193-4 Kan (203) : 13 Nag LR 240. 
(QueSn notStw^ representatives 

— No appeal lies.) . 

(’02) 15CPLR69(f“h 

(’91) 4 C P L R 182 
(’36) AIR 1936 OudP '■ 

(Decree discharged satisfied 
amounts to a decrees 

(’29) AIR 1929 Pat (‘^^2). 

(’29) AIR 1929 Pat (^^2) : 8 Pat 71 1 . 

(’87) AIR 1937 Pesh P . (Order by trial Coiu-t 
refusing to allow 08^^" ^ ^ Y 

Privv Council, has 

(’28) AIR 1928 Rang 

to decide objections oxecutabihbj -Decree 

appealable.) t> t> , o- 7 k 

(’93-1900) 1893-1900 

fBut see (’771 2 (556, 557). (Caseunder 

CodV of [sV 0^ n“ 

profits not a decro'^-^^^ ^ood law now.)] 

2. (’99) 26 Oal 539 (^'^^> 

3. (’06) 11 Cal W N 

(’17) AIR 1917 All 1 

. Cause Court having ° n 

4. (’ll) 10 Ind Gas 

(1900) 27 Cal 484 (4fj'- ... 

(’2i) AIR 1921 All f (55): 48 All 403. 

(’07) SO Mad 212 
(’37) AIR 1937 Pat 

30PC. 33. 


39 All 357. (Small 
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and therefore an appeal would lie against an order in execution of an award ^ Where 
a decree is obtained in a suit. brought under Section- 9 of the Specific Belief Act and 
an Older is p^sed . in. proceedings in execution of that decree, -no appeal lies against 
that order. The reason is that Section 9 of that. Act proyides that "no' appeal shall 
he from any order or decree passed' in any suit' under this Section” and applications 
for execution of decrees are proceedings in suit. 

mere a judgment-debtor or a party to the suit objects to the attachment and 
sale of his properties in execution, or in other words prefers a claim’, an order decid- 
mg such a claim falls within this Section and is appealable as a decree under Section 96 
read with Section 2 clause (2).^* The words ‘as if he was a party to the suit’ in 0. 21, 
E. 58 show that a claim by a party to the suit is not within the scope of that Buie! 
Even if the matter comes within 0. 21 B. 58, still a right of appeal under Section 96 
cannot be taken away by any provision, such as 0. 21 B. 63, which is not contained iiP 
the body of the Code. (Compare the- words “provided in the body of this Code” im 
Section 96 with the words "provided in this Code” in Sections 141, 146 and 148.) 

Section 2 clause (2) excludes from the definition of decree any adjudication- 
from which an appeal lies as an appeal from an order. Thus an order appointing a- 
receiver in execution under 0. 40 E. 1 is appealable under 0. 43 E. 1 (s) and is not. 
a decree appealable under Section 96.^ As to appeals from orders passed under 0. 21,. 
Er. 89, 90 and 91, see those Buies. 


Appeals from orders under this Section are expressly excepted from the provi- 
sions of Article 1 of Schedule I of the Court-fees Act by notifications of the various- 
Local Governments under Section 35 of the Court-fees Act and consequently ad 
valorem fee is not payable in respect of such appeals.® It has been held that an order* 


5. ('21) AIR 1921 Sind 182 (133) : 16 Sind L E 
245, 

(’29) AIR 1929 Lah 228 (229). 

(’34) AIR 1934 Lah 49 (50). (Proceedings for 
enforcement of a-ward are governed by S. 47 — 
Api^cal lies from order rejecting application for 
enforcement.) 

Sa. (’18) AIR 1918 Cal 925 (926) : 45 Cal 519. 
(’32) AIR 1932 Lah 416 (416) : 13 Lah 798. 

(’28) AIR 1928 Lah 539 (539). 

(’03) 26 Mad 438 (439). 

6. (’16) AIR 1916 Cal 814 (814), 

(’21) AIR 1921 Cal 242 (244). 

(’12) 16 Ind Gas 385 (386) (Cal). 

(’82) AIR 1932 Lah 376 (376). (Even though 
claim is wrongly described as one under 0, 21, 
R. 58.) 

(’24) AIR 1924 Lah 589 (590). (Do.) 

(’27) AIR 1927 Lah 895 (896). 

(’85) AIR 1935 Mad 923 (924), (Even if Court 
treats the application as one under 0. 21 _R. 58 
and refers claimant to a suit, appeal is the 
remedy and not a suit.) 

(’34) AIR 1934 Mad 435 (435) : 57 Mad 822. 
(Joint claim by party to suit and by stranger— 
Appeal by party and suit under 0. 21 R. 63 by 

(’S AIR* 1921 Mad 627 (628). (Question under 

(’21)^1]® 19*21 Mad 612 (614, 615). (Question 
under 0. 21 R. 100, fought out by parties to 
the suit — Appealable.) 


(’20) AIR 1920 Mad 126 (128) ; 43 Mad 696. 
(Same principle applies to claims under 0. 21,. 
R. 103.) 

(’16) AIR 1916 Mad 727 (727). (Objection by 
judgment-debtor to sale.) 

(’13) 21 Ind Gas 748 (749) (Mad). 

(’94) 17 Mad 399 (400). 

(’29) AIR 1929 Oudh 21 (21). (Claim by a party- 
must be decided on the merits and not rejected- 
•without enquiry.) 

(’36) AIR 1936 Pat 268 (270). 

(’31) AIR 1931 Pat 97 (98). 

(’31) AIR 1931 Bang 314 (316), (Though it as- 
misdescribed as one under 0. 21 R. 58.) 

[See (’17) AIR 1917 Bom 133 (134) : 42 Bom 10.]' 
[But see (’20) AIR 1920 Mad 206 (207). (Obiter).]' 

7. (’29) AIR 1929 Mad 20 (21), 

[But see (’28) 1928 Mad W N 390 (390). (Order 
appointing receiver in execution — Second Appeal 
lies.)] 

8. (’30) AIR 1930 Lah 24 (25). (S. 35 of the- 

Court-fees Act -was amended by Act 38 of 1920- 
by -which Local Governments -were empowered to 
issue notifications.) , „ , 

(’37) AIR 1937 Cal 152 (155) : I L R (1937) 1 ^1- 
637. (By notification of Government of India 
in force in Bengal the fee chargeable on appeals 
from orders under S. 47 was limited to ainount 
chargeable under Art. 11 of Sch, II, Court-fees 
Act.) 

(’36) AIR 1936 Bang 352 (353). 

[See also (’38) AIR 1938 Bom 320 (321).l 
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under 0.'21 E. 50 clauses 2 and' 3 is not an order under ’this' Section and that on an 
appeal from such an order ad valorem court-fee is payable.®^ The Court can require 
a person appealing from an order under this Section to give security for the costs of 
the appeal.® • • 

See also the undermentioned cases.^® 


85. Forum of appeal. — The value of the original suit in which the execution 
is taken out determines the forum of appeal in respect of an order passed in execution 
proceedings. The actual value of the subject-matter in dispute involved in the order 
is not the- criterion.^ See Note 18 to Section 96 as to the value of appeal for the 
purposes of jurisdiction. 

86. Interlocutory orders in execution proceedings. — The phrase “deter- 
mination of any question within Section 47” in Section 2 cl. (2) does not make every 
decision of any question within this Section, a decree. In order to he appealable as a 
decree, the decision must also have the essential characteristics of a decree as defined 
in' that Section, that is, it must also be the formal expression of an adjudication con- 
clusively determining the rights of the parties. If not, the order is merely, an inter- 
locutory one and is not appealable as a decree.^ Otherwise “every interlocutory order 
in an execution proceeding, such as an order granting or refusing process for the 
examination of witnesses, would he appealable; and far greater latitude would, be given 


8a. (’39) AIR 1939 Sind 161 (163) (E B). (AIR 
1929 Bom 386, Poll.) 

9. (1900) 24 Bom 314 (316). 

10. (’37) AIR 1937 Pat 380 (381). (Question 
whether appeal lies .against order of Subordinate 
Court can arise only if order is passed by the 
Subordinate Court suo niotn as a Court of exe- 
cution and not when order is passed on a direction 
from the Appellate Court.) 

(’34) AIR 1934 Pesh 43 (44). (Decree removing 
Mahant from office — Application for appointing 
Committee to appoint Mahant — Order thereon — 
Appeal held not to lie.) 

(’37) AIR 1937 Pesh 3 (4). (S. 47 applies to exe- 
, cution of decrees of Privy Council — Copy of 
judgment passed by Court executing decree and 
presented with memo of appeal should be stamped 
with a stamp of Re. 1 under Art. 7, Court-Pees 
Act.) 

Note 85 

1, (’15) AIR 1915 All 349 (349). 

(’25) AIR 1925 Cal 212 (212). 

(’19) AIR 1919 Lah 275(276); 1919 Pun Re No. 44. 
Note 86 . 

1. (’24) AIR 1924 All 808 (811) ; 46 All 733. 

(’33) AIR 1933 Mad 500 (500). (Order overruling 
preliminary objections by judgment-debtor.) 

(’ll) 11 Ind Cas 545 (545) : 38 Cal 717 : 6 Low 
Bur Rul 26 : 38 Ind App 126 (P C). (Order re- 
fusing leave to bid to a decree-holder under 0. 21, 
R. 72 is only administrative order.) ■ 

(’35) AIR 1935 All 502 (503). (Order striking oQ 
objection for default.) 

(’32) AIR 1932 All 136 (137). ' 

(’31) AIR 1931 All 765 (765). (Order of District 
Judge-approving appointment of a trustee made 
. by committee under a scheme decree — ‘Not a 
decree.) 

31) AIR 1931 All 129 (130, 131). (Order directing 


execution against one set of defendants in the 
first instance — Not a decree.) 

(’30) AIR 1930 All 638 (639). 

(’29) AIR 1929 All 390 (391, 392). (Ex parte order 
under 0. 21 R. 50 (2) granting leave to execute 

, — Not a decree.) 

(’29) AIR 1929 Bom 386 (388); 53 Bom 839. (Do.) 

(’29) AIR 1929 All 85 (85). (Order refusing stay 
of sale.) 

(’24) AIR 1924 Lah 671 (672). (Do.) 

(’24) AIR 1924 Mad 234 (235). (Do). 

(’27) AIR 1927 All 208 (209). 

(’26) AIR 1926 All 401 (401). 

(’26) AIR 1926 All 268 (268, 269) ; 48 All 260. 

(’25) AIR 1925 All 588 (589) ; 47 All 543. (Order 
directing enquiry into mesne profits.) 

(’24) AIR 1924 All 794 (795). (Order refusing to 
restore an execution application dismissed for 
default.) 

(’28) AIR 1928 Oudh 329 (330). (Do.) 

(’12) 15 Ind Cas 50 (51) : 34 All 530. (Order holding 
that fresh attachment is not necessary.) 

(’90) 1890 All W N 85 (86). (Order for recovery 
of deficiency of price against defaulting purchaser 
— Not a decree — Not appealable.) 

(’87) 9 All 500 (503, 504). (Order allowing a pay- 
ment directed by the decree to be made.) 

(’19) AIR 1919 Cal 806 (807). (Do). 

(’31) AIR 1931 Bom 391 (393, 396) ; 55 Bom 414. 
(Scheme decree with liberty to apply for modifica- 
tion — Order on such application-Not appealable.) 

(’31) AIR 1931 Bom 388 (390). (Order of District 
Judge as persona designata under a scheme — 
Not appealable.) 

■(’84) 8 Bom 287 (295). 

(’31) AIR 1931 Cal 574 (576) ; 58 Cal 808. (Order 
under 0. 21 R. 99 is not one under S. 47.) 

(’25) AIR 1925 Cal 679 .(680, 681). (Order solely 
relating to jurisdiction.) 
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of appealing againsfe orders in such proceedings than is allowed as against orders made 
in suits before decree—a thing which could hardly have been intended. But though 
an order may be interlocutory, if it is one which in substance determines a question 
relating to execution between the decree-holder and the judgment-debtor as, for 
instance, where it has the effect of reviving an application - for execution which* was 
dismissed for default of the decree-holder, especially when a fresh application would 
be barred by limitation, it will be appealable as a decree.^ The decision that the exe- 
cuting Court had power to hear the objection application of the judgment-debtor under 
Section 47 is an order which determines a very important and substantial right and 
hence is appealable as a decree.'^ As regards the appealability of an order fixing the 
value of profierty for the purposes of sale, see O. 21 R. 66. As regards appeals against 
orders granting or refusing stay of execution, see Note 44, ante. 

86a. Parties to proceedings under Section. — The auction-purchaser is not 
a necessary party to a proceeding under this Section as between the parties to the 
suit; nor is his non- joinder in an appeal from an order in such proceedings fatal to it.^ 


87. Revision. — An order which is appealable under this Section^® or in which 
there is no question of jurisdiction involved, is not open to revision.^ In the case of 
an order not open to appeal, a revision may lie if the conditions of Section 115 are 
satisfied.^ 


(’19) AIE 1919 Pat 383 (383);4 Pat L Jour 461. (Do.) 

(’19) AIR 1919 Cal 471 (472). (Order accepting 
securitj’’ under 0. 41 R. 5.) 

(’31) AIR 1931 Mad 38 (38) ; 54 Mad 237. (Do.) 

(’12) 13 Ind Gas 170 (170) (Cal). 

(1900) 7 Cal L Jour 436 (437, 488). (Order refus- . 
ing grant of sale certificate to decree-holder 
auction-purchaser.) 

(’91) 18 Cal 469 (472). (Order on a preliminary 
point of law.) 

(’20) AIR 1920 Lah 117 (118). (Do.) 

(’73) 19 Suth W R 90 (91). (Relating to procedure.) 

(’29) AIR 1929 Lah 815 (816). (Do.) 

(’30) AIR 1980 Lah 20 (22) : llLah93. (An order 
restoring an execution application which had 
been dismissed for default.) 

(’32) AIR 1932 Lah 120 (121). (Order accei^ting or 
refusing to accept securit 3 % not appealable.) 

(’29) AIR 1929 Lah 391 (392). (Administrative 
order not appealable.) 

(’27) AIR 1927 Lah 527 (528). (Order rejecting 
security and ordering execution to continue.) 

(’27) AIR 1927 Lah 337 (337). (Order setting aside 
sale after confirmation — 8. 47 does not apply.) 

(’86) 1886 Pun Re No. 55, p. 116. 

(’36) AIR 1936 Mad 623 (624). (Order allowing 
amendment to execution petition is not a decree.) 

(’33) AIR 1933 Mad 500 (500). 

CSO) AIR 1930 Mad 918 (918, 921) ; 54 Mad 315. 

■ (Order filling up vacancy in the office of trustee 
appointed under a scheme — Not covered by S. 47.) 

(’29) AIR 1929 Mad 718 (720). (Order under 0.21 
R. 22 for arrest and notice at the same time.) 

(’36) AIR 1936 Oudh 369 (370). (Order accepting 
security tendered by judgment-debtor and direct- 

. ing stay of execution.) 

(’38) AIR 1938 Pat 216 (220). 

(’37) AIR 1937 Rang 157 (159). (Pinal decree for 
sale in mortgage suit — Order by District Court 


in execution directing sale of properties outside 
district — Order is not appealable as it does not 
affect the question as to the liability of the pro- 
perties to be sold.) 

(’27) AIR 1927 Rang 317 (317) : 5 Rang 534 : 5 
Rang 641. (Order requiring security, before 
drawing out money.) 

(’25) AIR 1925 Rang 271 (273) : 3 Rang 132. 

[Sec (’02) 29 Cal 622 (625). (Order determining 
principle for ascertainment of mesne profits 
held not interlocutory.)] 

[But see (’32) AIR 1932 All 85 (89) : 53 All 391. 
(Order prescribing the order of sale of mortgaged 
properties falls under S. 47 — Appealable.) 

(’16) AIR 1916 Cal 471 (472). (Question as to bena- 
mi transfer of decree governed by the Section.)] 

2. (’97) 24 Cal 725 (739) (F B). (Per Banerji, J.) 
(’14) AIR 1914 Cal 149 (149) : 20 Ind Gas 72 (72) : 

41 Gal 160. 

(’ll) 12 Ind Gas 745 (749, 750) (Cal). 

(’ll) 10 Ind Gas 371 (371, 372) (Cal). 

(’09) 2 Ind Gas 338 (341) ; 36 Cal 422. (The pro- 
priety of such interlocutory orders can be attacked 
in the appeal from the final order.) 

3. (’20) AIR 1920 Cal 534 (535). 

4. (’39) AIR 1939 Lah 177 (178). 

Note 86a 

1. (’39) AIR 1939 Nag 183 (186). 

Note 87 

la. (’29) AIR 1929 Pat 141 (142) : 8 Pat 717. 

1. (1900) 2 Bom L R 887 (888). 

(’33) AIR 1933 Bom 185 (186). 

(’36) AIR 1936 All 479 (480). 

(’31) AIR 1931 All 765 (766). 

^05) 32 Cal 572 (575). (Only an error of law.) 

(’32) AIR 1932 Lah 96 (97). (Order under S. 73— 
No revision — Practice of Lahore High Court.) 

2. (’28) AIR 1928 Lah 811 (812). - 
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of appealing against orders in such proceedings than is allowed as against orders made 
in suits before decree— a thing which could hardly have been intended.”^ But though 
an order may be interlocutory, if it is one which in substance determines a question 
relating to execution between the decree-holder and the judgment-debtor as, for 
instance, where it has the effect of reviving an application for execution which was 
dismissed for default^ of the decree-holder, especially when a fresh application would 
be barred by limitation, it will be appealable as a decree.^ The decision that the exe- 
cuting Couit had power to hear the objection application of the judgment-debtor under 
Section 47 is an order which determines a very important and substantial right and 
hence is appealable as a decree.'* As regards the appealability of an order fixing the 
value of property for the purposes of sale, see O. 21 E. 66. As regards appeals against 
orders granting or refusing stay of execution, see Note 44, ante. 

86at Papties to proceedings iindep Section. — The auction- purchaser is not 
a necessary party to a proceeding under this Section as between the parties to the 
suit; nor is his non-joinder in an appeal from an order in such proceedings fatal to it.* 

87. Revision. — An order which is appealable under this Section*® or in which 
there is no question of jurisdiction involved, is not open to revision.* In the case of 
an order not open to appeal, a revision may lie if the conditions of Section 115 are 
satisfied.^ 


■(’ 19) AIR 1919 Pat 383 (383) : 4 Pat L Jour 461. (Do.) 

(’19) AIB 1919 Cal 471 (472). (Order accepting 
security under 0. 41 E. 5.) 

(’31) AIB 1931 Mad 38 (38) : 54 Mad 237. (Do.) 

(’12) 13 Ind Gas 170 (170) (Cal). 

(1900) 7 Cal L Jour 436 (437, 438). (Order refus- . 
ing grant of sale certificate to decree-liolder 
auction-purcbasor.) 

(’91) 18 Cal 469 (472). (Order on a preliminary 
point of law.) 

(’20) AIB 1920 Lah 117 (118). (Do.) 

(’73) 19 Suth W E 90(91). (Relating to procedure.) 

(’29) AIB 1929 Lah 815 (816). (Do.) 

(’30) AIR 1930 Lah 20 (22) : 11 Lah 93. (An order 
restoring an execution application which had 
heen dismissed for default.) 

(’32) AIB 1932 Lah 120 (121). (Order accepting or 
refusing to accept securit 3 ', not appealable.) 

(’29) AIR 1929 Lah 391 (392). (Administrative 
order not appealable.) 

(’27) AIB 1927 Lah 527 (528). (Order rejecting 
security and ordering execution to continue.) 

(’27) AIR 1927 Lah 337 (337). (Order setting aside 
sale after confirmation — S. 47 does not apply.) 

(’86) 1886 Pun Ee No. 55, p. 116. 

(’36) AIR 1936 Mad 623 (624). (Order allowing 
amendment to execution petition is not a decree.) 

(’33) AIB 1933 Mad 500 (500). 

•(’30) AIR 1930 Mad 918 (918, 921) : 54 Mad 315. 

■ (Order filling up vacancy in the office of trustee 
appointed under a scheme — N ot covered by S . 47 .) 

(’29) AIR 1929 Mad 718 (720). (Order under 0.21 

'• E. 22 for arrest and notice at the same time.) 

(’36) AIR 1936 Oudh 369 (370). (Order accepting 
security tendered by j’udgment-debtor and direct- 

. ing stay of executidu.) 

(’38) AIR 1938 Pat 216 (220). 

■(’37) AIR 1937 Rang 157 (159). (Pinal decree for 
sale in mortgage suit — Order by District Court 


in execution directing sale of properties outside 
district — Order is not appealable as it does not 
affect the question as to the liability of the pro- 
perties to be sold.) 

(’27) AIR 1927 Rang 317 (317) : 5 Rang 534 : 5 
Rang 641. (Order requiring security before 
drawing out money,) 

(’25) AIR 1925 Rang 271 (273) : 3 Rang 132. 

[See (’02) 29 Cal 622 (625). (Order determining 
principle for ascertainment of mesne profits 
held not interlocutory.)] 

[But see (’32) AIR 1932 All 85 (89) : 53 All 391. 
(Order prescribing the order of sale of mortgaged 
properties falls under S. 47 — Appealable.) 

(’16) AIB 1916 Cal 471 (472). (Question as to beua- 
mi transfer of decree governed by the Section.)] 

2. (’97) 24 Cal 725 (739) (P B). (Per Banerji, J.) 
(’14) AIR 1914 Cal 149 (149) : 20 Ind Gas 72 (72) : 

41 Gal 160. 

(’ll) 12 Ind Cas 745 (749, 750) (Cal). 

(’ll) 10 Ind Cas 371 (371, 372) (Cal). 

(’09) 2 Ind Cas 338 (341) ; 36 Gal 422. (The pro- 
priety of such interlocutory orders can be attacked 
in the appeal from the final order.) 

3. (’20) AIR 1920 Cal 534 (535). 

4. (’39) AIR 1939 Lah 177 (178). 

Note 86a 

1 . (’39) AIR 1939 Nag 183 (186). 

Note 87 

la. (’29) AIR 1929 Pat 141 (142) : 8 Pat 717. 

1. (1900) 2 Bom L E 887 (888). 

(’33) AIR 1933 Bom 185 (186). 

(’36) AIR 1936 All 479 (480). 

(’31) AIR 1931 All 765 (766). 

(’05) 32 Cal 572 (575). (Only an error of lawd 
(’32) AIR 1932 Lah 96 (97). (Order under S. /3— 
No revision — Practice of Lahore High Court.] 

2. (’28) AIR 1928 Lah 811 (812). 
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Limit of Time fok Execution 

48 . [S. 230, paras. 3 and 4.] (1) Where an application to 
execute a decree^ not being a decree granting an 
injunction2 has been niade,^ no order for the 
execution of the same decree shall be made upon 
any fresh application presented after the expiration of twelve years® 
from — 

(aj the date of the decree sought to be executed,^® or, 

(d ) where the decree or any subsequent order^^ directs any 
payment of money or the delivery of any property to 
he made at a certain date or at recurring periods, 
the date of the default in making the payment or 
delivery in respect of which the apj^licant seeks to 
execute the decree. 

(2) Nothing in this section shall be deemed— 

(a) to preclude the Court from ordering the execution of a 
decree upon an application presented after the expira- 
tion of the said term of twelve years, where the judg- 
ment-debtor has, by fraud or force, prevented the 
execution of the decree at some time within twelve 
years immediately before the date of the application : 
or 

(d) to limit or otherwise affect the operation of article 180 
of the second Schedule to the Indian Limitation Act, 
1877.2 

[1877, S. 230 paras. 3 and 4 and S. 231; 1859, S. 207.] 


Synopsis 


1. Legislative changes. 

2. Object, applicability and scope of the 

Section. 

3. Retrospective operation of the Section. 

4. “Application to execute a decree.” 

5. “Has been made.” 

6. Fresh application presented after the 

expiration of twelve years. 

7. “Fresh application” as contra-distin- 

guished from “continuation of previous 
application.” 

8. Successive applications for execution of 

decrees of Courts other than Chartered 
High Courts. 


9. Applicability of the Section to Chartered 
High Courts — Sub-section 2 (b). 

10. “Date of the decree sought to be exe- 

cuted.” 

11. Subsequent order, meaning of. 

12. “At a certain date or at recurring 

periods.” 

13. Exclusion of time during minority or other 

disability of decree-holder. See Note 21 
to Section 6 of the Authors’ Commentaries 
on the Limitation Act. 

14. Deduction of time for other causes. 

15. “By fraud or force.” 

16. Appeal from orders under the Section. 

17. Plea of bar under the Section, when to 

be raised. 
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Other Topics 


•Combined mortgage decree— See Kote 10 Pts. (5) 

and (6). c. . » 

Continnation oi application— Step-m-avd of cxc- 
■ cution. See Notes 7 and 8. ^ 

Decree directing mesne profits to bo ascertained 
in execution. See Note 10 F. N. 3. 

Decree not being a decree for injunction. See 
Note! Ft. (6). 

Dekkban Agriculturists’ Relief Act, 17 of 18(9. 
■ See Note 11. 

Direction for recovery from one party on failure 
of another. See Note 12 Ft, (8). 


Execution. See Note 10 F. N. 3. 

Execution by Collector. See Note 1-i. 

Limitation Act, Sections A and 15. See Note lA 
Fts. (1) and (2). 

Maintenance decree. See Note 12 Ft. (1). 
Terminus a quo for limitation. See Note 10. 

To limit or otborwiso affect Art. 180 of Limita- 
tion Act. Sec Note 2. 

Where decree is transferred for execution. Bee 
Section 33, 


1. LegislatiYe changes. — This Section corresponds to paragraphs 3 and 4 
£)t Section 230 of the Code of 1882 vfith the follovying alterations 

(i) The old Section applied only to decrees for payment ot money or delivery 
of other property. The present Section is made applicable to all decrees 
of any kind whatsoever, except decrees granting injunction. Sco Note 2 
below; 

(m j The. words “under the Section and granted” occurring after the word 
“made” in the old Section have been omitted, with the result that tho 
' present Section applies under whatever Code the previous application 
• may have been- made and whether such application was granted or not. 
. See lilote 2 below. • 


CinjEor the words “no subsequent application to execute the same decreo 
shall be granted after” have been substituted tho words "no order for 
execution of the same decree shall bo made upon any fresh application 
presented after.” See Notes 6 and 7 below. 

(iv) The words “or of the decreo in appeal (if any) affirming the same” have 
been omitted as superfluous and tending to confusion. Seo Note 10 below. 

(v) The words “or at recurring periods” have been newly added in sub-sec- 

tion (1) danse (b). See Note 12 below. 

(vi) Sub-section (2) clause (b) was newly added. See Note 9 below. 


Article 180 of the second Schedule of the Indian Limitation Act, 1877, cor- 
responds to Article 183 of the. Indian Limitation Act, IX of 1908, Schedule I. 


2. Object, applicability and scope of the Section. — A decree-holder is 
•entitled, as of right, to execute his decree and for that purpose may make any number 
of applications in succession.^ He cannot be refused execution unless bis application 
is barred by the principles of res judicata or by Article 182 of the Limitation Act, 
p08. ^ This Section impcises a further restriction on the rights of the decree-holder 
by fixing a maximum limit of time for execution and by enacting that no order for 
•execution shall be made upon an application presented after the expiry of twelve years 
from certain specified dates.^ The effect of the Section is not to supersede the law of 


Section 48 — Note 2 

1. (’95) 17 All 106(111, 112); 22 Ind App 44 (FO 

2. (’24) AIR 1924 All 263 (265) ; 46 All 73 ' 

(’22) AIR 1922 Mad 268 (268) : 45 Mad 785 
(’26) AIR 1926 All 93 (94) : 48 All 121. ' 

(’24) AIR 1924 Mad 163 (167) : 47 Mad 120 

Under the Code of 1877, S. 230, there was 
■ provision for an application to he made after i 
12 years,, if the same was made within 3 yes 


of the passing of that Code. But only one sueli 
application could ho made within those three 
. years : 

(’81) 1881 All W N 58 (58). (Meaning of “after 
the passing of tho Code” inS. 230 of 1877 Code.) 
(’82) 1882 All W N 2 (2). (Do.) 

(’83) 7 Bom 214 (216). (Do.) 

(’85) 1885 All W N 193 (193). 

' (’80) 5 Bom 245 (246). 



520 


bar: of'execbtion 


but only to fix tho outside pevidd sitor ‘which, execution of a decree, though 
not barred by .the Limitation Act, may not be granted.^ -The object of this Section^’is 
to prevent .execution proceedings being kept pending indefinitely, to, the harassrdent of 
judgment-debtors and to require sufficient, diligence bn the part of the decree-holders.^® 

Section 230 of the old Code referred ■ only to decree for the ‘payment of money 
or delivery of other property, and it was consecLuently held that it did not apply to 
inortgage decrees.^ There was also a conflict of opinion as to the a-pplicatioh of the 
Section to cases where a decree was passed personally against A for payment of money; 
and in default, for sale of B's (surety’s) property.® The omission of the words, “for the 
payment of money or delivery of other property” in the present Section makes it -clear 
that it applies to aZZ . decrees of any kind except a decree granting injunction.® 


Before the- execution of a decree can be held to be harred- under the Section, it 
must be shown that the decree was, in all parts, ripe for execution on the date from 
which the twelve years’ period is to he computed.®® . Where a decree-holder applies- 
for execution and a fresh application therefor in. the future is likely to be barred 
under the provisions of this Section, the Court should allow the 'decree-holder to- 
exhaust all lawful means of realising his decree, in the pending application, before 
finally dismissing it7 But the salutary rule, enacted in this Section should not be 
.permitted to be evaded as, for example, by striking off an execution petition and con- 
tinuing the attachment so as to. enable the decree-holder to apply for execution after 
the twelve years’ period under the pretext of continuing a pending: application,® 


The Section only requires that the application should be presented within 
'twelve years. The order on such application may be made even after the expiry of 
the specified period.^ • ' . 


(’87) 11 Bom 524 (526). 

.(’86) 12 Cal 559 (561), 

(’77) 2 Mad 218 (218), 

(’81) 7 Cal 556 (559). 

[See (’84) 6 All 189 (192).] 

[See also (’82) 1882 All W N 111 (111).] 

3. (’32) AIR 1932 Oudh 220 (221)., 

(’89) 1889 Pun Re No. 109, page 380. 

.(’93) 1893 All W N 124 (125). 

(’88) 1888 Pun Re. No. 27, page 73. 

(’32) AIR 1932 Oudh 69 (71) :-8 Oudjh W N 1186 
(1191). (Section .in effect lays down limitation for 
- execution of decree under S. 78 (2), Provincial 
Insolvency Act.) 

(’91) 1891 Pun Re No. 9, page 81. 

(’15) AIR 1915 Bom 40 (41) : 39 Bom 256. (Exe- 
cution may be barred under this Section, though 
the application may not be barred by res judi- 
. cata or Art. 182, Limitation Act.) 

[See (’05) 1905 Upp Bur Rul C P 0 26. 

3a. (’28) AIR 1928 Mad 1154 (1156). 

4. (13) 18 Ind Cas 455 (457) (Cal). 

(’98) 25 Cal 580 (583, 584). 

• (’05) 28 Mad 224 (226). 

(1900) 22 All 401 (403). (Even though the judg- 
ment-debtor was personally liable for the defi- 
ciency.) 

(’05) 28 Mad 473 (478). (EB). (Do.) 

(’03) 25 All 541 (543, 544). 

(’94) 16 All 418 (419, 420). 

(’93) 1893 All W N 184 (184).- 

(’98) 1898 AllWN 114(115). (Decree againstlegal 


representative out of assets — Decree for money.) 

.(.’08) 1908 Pun L 'E' No, 121, page ‘369 (369), 
(Decree for money by sale of specific property — 
I)ecree for money under this Section.) 

[But see (’04) 31 Cal 792 (796). (Where a com- 
bined decree (mortgage as well as a personal de- 
cree for balance) under Ss. 88 and 90, Act IV 
of 1882, is passed though wrongly and the decree- 
holder proceeds ,to execute it, for the balance 
after, the property has been sold, this Section 
will apply-^25 All 541 Dissented from.)] 

5. (’12) 16 Ind Cas 190 (191) : 34 All 636. (Ap- 
plies.) 

(’12) 13 Ind Cas 187 (187, 188) (All). (No.)' 

6. (’15) AIR 1915 Mad 407 (410). (Decree direct- 

■ ing execution'of conveyance.) 

(’15) AIR 1915 Bom 40 (41): 39 Bom 256. (Com- 
promise decree.) 

6a. (’20) AIR 1920 Nag 40 (41). 

[See also (’08) 5 All L Jour 403 (404). (Such as 
decree ordering sale of share in a non-existing 
village.)] 

7. (’26) AIR 1926 Lah 544 (544). 

8. (’10) 8 Ind Cas 727 (728) (Oudh). 

. [See also (’28) AIR 1928 Mad 1154 (1155). . 

9. (’37) AIR 1937 Mad 113 (113). 

(’83) 6 Mad 359 (361). 

(’34) AIR. 1934 Lah 610 (611, 612). 

(’10) 5 Ind Cas 474 (475) (Mad). (Also an applica- 
tion presented in time but corrected at the Court’s 
direction and re-presented after time is not de- 
fective in any way and is not barred.) 
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This Section; does not apply to- decrees of Presidency Small Gause Courts and 
such decrees, though transferred for execution to the City Civil Court, are nonethe- 
less not governed by the Section-.^® . , , / 

■ The Section -bars only the execution of the decree after the specified period. 
The rights of the decree-holder in other .respects are not in any v?ay affected by its 
provisions.^^ 

3. Retrospectiye operation of the Section. — ^^It has already been, observed 
in Note 3 to the Preamble that no one has a vested right in procedure. The right to 
execute a decree is' only a right of procedure and hot a vested right^ and the law 
governing an application to execute a decree will be the law of procedure in force at 
the time of the application and not the law in force when the decree was passed.^ 
Thus, where , a mortgage decree is 'passed under the old Code but an application is 
presented for execution of that decree, more than twelve years after the date of the 
decree and after the present Code came into force, the application wilLbe barred 
though Section 230 of the old Code did not apply to mortgage decrees.® . - 

5. “ Application to execute a decree.” — An application to execute a decree 
means an application under 0. 21 R. 11 -or otherwise ’ by “which proceedings in 
execution are commenced and not merely an application.’’^ It should be an 

application in accordance with law,- asking for a relief granted by the decree and for 
obtaining it in the mode admitted by law.® An application to the Court passing a decree 
to transfer it for execution to another Court is not such an application.® But where 
a decree gives reliefs of different characters, there is nothing in the Code preventing 
separate and successive applications for execution as regards, each of such reliefs.^ 


5, “Has been made.” — As to the distinction between the present Section 
and old Section 230 in this respect, see Note 2 above. The words “ under this Section 
and granted’’ which occurred after the vTord “made’’ in the old Section gave rise to 


(’26) AIR 1926 All 331 (331, 332); . • ' , 

[See (’30) AIR 1930 Mad 995 (998); 54 Mad 306.] 
10. (’ll) 11 Ind Oas 635 (637) : 36 Mad. 108. 

11., (’10) 5 Ind Gas 92 (93): 33 Mad 429. (Mortl 
gage of a mortgage decree after 12 years — Mort- 
gageecan sue decree-holder for recovery of moneys 
realised by him.) 

(’24) AIR 1924 Mad 163 (165, 167) : 47 Mad 120'. 
(It does not mean that a decree more than 12 
years old is not provable in insolvency proceed- 
ings.) 

Note 3 

1. (’13)21IndOas 113 (114, 115) (Gal). (Theright 
to execute a decree is not. a substantive right.) 

(’17) AIR 1917 Pat 485 (486). (No vested right in 
the procedure prescribed in that .Gode was ac- 
quired by the decree-holder.)' 

[But see (’10) 82 All 499 (502). (The right to 
enforce execution of decree is a substantive 
right.)] 

2. (’26) AIR 1926 All 93 (94) : 48 All 121 " 

(’81) 3 Mad 98 (101). 

Section 230 of the Code of 1882 was held in 
the following cases not to revive decrees dead 
.under the Code of 1877 : 

(’84) 6 All 388 (390). 

(’86) 8 All 419 (427). • . . 

3. (’21) AIR 1921 Bom 40 (43) : 45 Bom 365. ' 


(’13) 21 Ind Gas 923 (924) (Gal). 

(’17) AIR 1917 Pat 493 (494). 

(’13) 19 Ind Gas 391 (392) ;-40 Gal 704. 

(’15) AIR 1915 Nag 103 (106) : 11 Nag L E 25. ■ 
(’17) AIR 1917 Mad 315 (316). 

(’24) AIR 1924 All 696 (696).' 

(’25) AIR 1925 Bom 326 (326). 

(’13) 19 Ind Gas 899 (900) (Gal). 

[See however (’19) AIR 1919 Cal 1003 (1004). 
(The mere fact of coming into force of the new 
Code pending a suit on a mortgage under the 
Transfer of Property Act does not make the new 
S. 48 applicable to proceedings in execution of 
the decree in that suit.)] 

Note 4 1 

1. (’77) 3 Gal 235 (242) (PB). 

(’78) 2 Mad 1 (4). 

(’98) 1898 Pun Re No. 40, page 138. 

2. (’89) 13 Bom 237 (239). 

3. (’29) AIR 1929 Mad 745 (745). 

(’12) 14 Ind Gas 277 (277) (All). 

(’26) AIR 1926 All 660 (660). 

(’86) 1886 All W N 137 (137). 

.(’98) 20 All 78 (79). . 

(’10) 8 Ind Gas 168 (171) : 35 Bom 103. 

(’12) 14 Ind Gas 172 (178) ; 34 All 396. 

(’89) 16 Gal 744 (746). 

4. (’91) 18 Cal-515 (518). 
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As a general rule -where the previous application has been suspended or stayed or dis-' 
missed for no -fault of -the- deeree-holder and .the second application is similar in scope 
and character to the previous one, the second application will he deemed to he an 
ancillary one in continuation of the previous' one.® Where the character of the second 
application is different from that of the former, as.for instance, where the relief claimed 
in the second application is against properties or persons different from those in the 
previous application, the second application will he deemed to be a fresh application 


5. (’37) AIE 1937 Nag 92 (93) : I L E (1937) 
.Nag 522. .... 

(’37) ATE 1937 Pat 43 (44). (Execution sale set 
-aside— Next application' for sale.) 

(’36) AIE 1936 Lali 843 (844). (Temporary re- 
. lease of attached property in pursuance of judg- 
ment-debtor’s objections^ — Objections overruled 
in appeal — Ee^attacbment of tbe same property 
— Continuation of previous proceedings.) 

(’35) AIE 1935 Lab 911 (912). (Proceedings 
interrupted by claim suit.) 

(’24) AIE 1924 Pat 367 (369, 370). 

(’34) AIE 1934 Pat 532 (533). (Previous applica- 
tion for- execution not proceeded witb because of 
' claim made and allowed— Subsequent applica- 
tion after tbe removal of tbe bar is one in conti- 
nuation of tbe first.) 

(’34) AIE 1934 All 481.(487, 489, 493): 56 All 791 
. (FB). (Execution petition ior tbe sale of some 
of tbe mortgaged properties by transfer to Gol- 
' lector witb a statement that in case of deficiency, 
tbe otber rnortgaged properties may be sold — 
, First prayer granted but no orders on second^ — 
Subsequent application for second relief is only 
a continuation of tbe first application.) 

<’31) AIE 1931 Bom 492 (494). 

(’22) AIE 1922 Mad 3 (5). (Tbe theory of continua- 
tion appbes only where tbe previous application 
has been interrupted by reason of circumstances 
. over which tbe decree-holder has no control.) 
(’12) 14 Ind Gas 172 (173); 34 All 396. (To render 
an application one in continuation of another 
application, it is necessary that the two appb- 
cations should be of tbe same nature.) 

(’14) AIE 1914 Ondb 430 (432) : 17 OudbGasl69. 
(’18) AIE 1918 Pat 296 (297) ; 3 Pat L Jour 103. 
(’ll) 11 Ind Gas 48 (49) (Gal). 
i'lB) 18 Ind Gas 841 (843) (Gal). 

.(’09) 3 Ind Gas 940 (940) (Mad). (That tbe order 
“proceedings closed’’ did not amount to dis- 
missal.) 

(’30) AIE 1930 Lab 647 (651). (On an application 
records consigned to tbe record room pending 
appeal — Nature of order is a question of inten- 
tion.) 

(’84) 10 Cal 416 (423). (Striking o0.) 

( 92) 16 Bom 294 (302, 303). (Application struck 
00 not necessarily cancelled.) 

(’16) AIE 1916 All 24 (24). (Injunction.) 

(’26) AIE 1926 All 331 (332). (Applications by 
decree-holder to tbe Court executing tbe decree 
to go on from where tbe previous proceedings 
have been arrested and to complete tbe execu- 
- tion are to be considered as merely ancillary and 
therefore not barred by the Section.) ... 


(’98) 1898 All W N 137 (138) (Do.) 

(’12) 16 Ind Gas 541 (542) (Cal). (Judgment- 
debtor declared insolvent.) 

(’13) 20 Ind Gas 244 (245) (Gal). (Injunction.) 
(’09) lind Gas 341(343) (Cal). (Execution sale set 
aside — Further application for execution is in 
continuation of previous one.) 

(’85) 1885 All W N 269 (269). (Postponement of 
execution to enable debtor to raise money — ^Sub- 
sequent application for execution held to be 
linked to tbe prior one.) 

(’88) 1888 All W N 295 (296). (First application 
made in May, 1883, struck ofi without either 
granting or refusing it.) 

(’05) 2 Ail L Jour 276 (277). (Former application 
• never finally disposed of.) 

(’13) 21 Ind Gas 923 (924) (Cal). 

-(’15) AIE 1915 Mad 407 (411). (Disposal of previ- 
ous application not known.) 

(’08) 31 Mad 71 (74). (Conditions under which 
prior execution petition will be treated as pend- 
ing.) 

(’10) 7 Ind Gas 707 (708) (All). (Obstruction by 
judgment-debtor — Application after removal of 
obstruction.) 

(’ll) 10 Ind Gas 359 (360) (Cal). 

(’10) 6 Ind Gas 490 (490) (Lab). (First application 
struck ofi on judgment-debtor not being found — 
Second application for arrest held to be a conti- 
nuation of tbe prior one.) 

■(’99) 21 All 155 (158). (Do). 

(’31) AIE 1931 Lab 125 (126). (Dismissal for 
decree-holder’s default — Not a continuation.) 
See also the following cases to a shnilar effect 
under the old Code ; 

(’08) 30 All 499 (503, 504). 

(’09) 1909 Pun Ee No. 45, page 148. 

(’83) 5 All 459 (461). 

(’98) 21 Mad 261 (263). 

(’83) 5 All 243 (244, 245). 

(’81) 5 Bom 29 (35). 

(’86) 8 All 545 (548). 

(’01) 23 All 13 (20). 

(’87) 14 Gal 385 (387). 

(’79) 4 Cal 415 (416, 417). 

(’06) 28 All 651 (654). 

(’86) 12 Cal 161 (164, 165). 

(’77) 1 All 355 (360) (F B). 

(’82) 9 Gal L Eep 297 (300). 

(’84) 6 All 23 (24). 

(’94) 21 Gal 387 (391). 

(’95) 17 All 425 (427). 

(’95) 17 All 243 (244). 

(’05) 27 All 334 (338) : 32 Ind App 102 (P C). 
.(’01) 1901 All W N 117 (117). - • 
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within the meaning of this Section.*' Siihilarly, where the proceedings under the prior 
application have come to an end, the second application cannot be taken to be one in 
continuation of the prior application.**^ 

Where an application made within twelve years of the specified date is found 
to he defective, an amendment thereof after twelve years is not necessarily ultra vires 
of the powers of the Court. But a decree-holder who is not diligent should not in 
the absence of special and sufficient grounds be allowed to circumvent the provisions 
of this Section by -way of amendment. Where the decree-holder applied on the last day 
of limitation for the ai’rest and attachment of moveable property of the judgment- 
debtor and thereafter sought to amend it by adding a prayer for the attachment of 
immovable property, it was held that the result of allowing the amendment would 
he to circumvent the provisions of this Section and that it should not therefore be 
allowed.***’ Where an amendment is allowed, the question whether it will operate so as 
to make the application a proper one for the purposes of the Section on the date on 
which it was made, depends upon the circumstances of each case.^ If the defect is not 
a fundamental one, it will have such operation.® If it is a fundamental one, the amend- 
ment will not operate to save limitation under this Section.® 


A Court executing a decree, while rejecting an application for execution, is not 
competent to order that a fresh application may be filed within a certain time when 
such an application would ho barred by the Section.^® 

8. SuccessiYe applications for execution of decrees of Courts other than 
Chartered High Courts. — See Note 2 above. As has been observed in that Note, this 
Section only fixes the maximum limit of time for execution of a decree and subject 
to such outside limit, a final order on a previous execution application or an applica- 
tion to take some step-in-aid of execution will afford a fresh starting point of limitation.^ 


6. (’3G) AIR 193G Pesh 209 (210). 

(’29) AIR 1929 P G 209 (212) (P 0). 

(’9G) IS All 9 (11). (First application for attach- 
ment — Second for arrest.) 

(’12) 13 Ind Gas 929 (929) (All). (First applica- 
tion for arrest — Second for attachment.) 

(’31) AIR 1931 All 31 (32). (Do.) 

(’02) 1902 Pun L R No. 112. 

(’10) 5 Ind Gas 815 (816) : 1910 Pun Re No. 17. 
(First application against moveables — Second 
against immovables.) 

(’28) AIR 1928 Gal 241 (243). (First application 
for rateable distribution — Second application for 
attachment and sale.) 

(’81) 7 Gal 556 (558, 559). (Substitution of new 
properties.) 

(’31) AIR 1931 All 134 (134) : 53 All 419. (Do.) 

(’24) AIR 1924 Gal 131 (132): 50 Gal 743. (Add- 
ing of new properties.) 

(’26) AIR 1926 All 93 (95) : 48 All 121. 

(’18) AIR 1918 Mad 449 (449). (Prior application 
for sale of hypothecated property — Second appli- 
cation for sale of other properties.) 

6a. (’12) 13 Ind Gas 160 (160) (Mad). 

[See also (’93) 1893 All W N 124 (125). 

(’13) 20 Ind Gas 563 (564) (Lah).] 

6b. (’36) AIR 1936 Mad 623 (624). 

7 . (’28) AIR 1928 Mad 1154 (1155, 1156)., 

8. (’35) AIR 1935 Mad 161 (163). (Execution 
application filed bona fide against wrong legal 


representative within time — Amendment allowed 
but after 12 years’ time — Amendment takes effect 
from date of original representation.) 

(’15) AIR 1915 Mad 1042 (1043). 

(’05) 1905 Pun Re No. 27. (Amendment as to 
particulars.) 

[See also (’30) AIR 1930 Oudh 65 (66) : 5 Luck 
458. (Application returned for not filing process 
fee with the application — Amendment is retro- 
spective.)] 

9 . Cl5) AIR 1915 Mad 1042 (1043). 

(’90) 17 Gal 631 (636, 637, 638 and 641) (FB). 

(’28) AIR 1928 Lah 808 (811). (Application to file 
a supplementary list of properties.) 

(’27) AIR 1927 Mad 347 (347). (Amendment by 

' adding other items of property.) 

(’05) 15 Mad L Jour 243 (244). (An application 
for arrest of judgment- debtor if subsequently 
amended by a prayer for execution against his 
properties is a fresh application.) 

(’02) 1902 Pun L R No. 112. (Do.) 

(’03) 26 Mad 101 (103). (Petition when filed 
unverified.) 

(’29) AIR 1929 Pat 407 (409) : 8 Pat 462. (Amend- 
ment by substituting immovables properties in 
place of moveables cannot be made.) 

10 . (’09) 4 Ind Gas 958 (959) (Lah). 

Note 8 

1 . See Article 182 (5) of the Limitation Act, as 
amended by Act IX of 1927. 
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As to what are “steps-in-aid of execution,” see the Limitation Act, Article 182 and 
also the undermentioned cases.^ 

9. Applicability of the Section to Chartered High Courts— Sub-section 

2 (b) Sub-section 2 (b) is new. It was held under the old Code that, in view of 

the provision in Article 180 of the Limitation Act, 1877, for a revivor of the decrees 
'of Chartered High Courts in the exercise of ordinary original civil jurisdiction and 
of orders of His Maiesty in Council, Section 230 did not' apply to Chartered High 
Courts in the exercise of ordinary original civil jurisdiction.’- Sub-section 2 (b) has 
been added to give legislative recognition to that view. In the case of such decrees 
and orders, therefore, any number of applications for execution can be made and can- 
not be refused^ unless they are barred on the principle of res judicata^ or under 
Article 183 of the Limitation Act, 1908. Article 183 of the Limitation Act, 1908, does 
not however apply to decrees of Chartered High Courts in the exercise of appellate 
jurisdiction.^ : 


2. (’84) 7 Mad 306 (307). 

(’91) 15 Bom 405 (407), 

,(’98) 22 Bom 722 (726), 

(’95) 22 Oal 375 (377). 

(’98) 2 Cal W N cclzxi (Note). 

(’13) 18 Ind Cas 97 (98) : 16 Oudh Gas 70. 
'(’13) 19 Ind Gas 664 (665) ; 35 All 389. 
t’93) 20 Gal 755 (757). 

.(’94) 1894 Pun Be No. 27. 

(’97) 24 Cal 778 (780, 784). . 

('ll) 9 Ind Cas 800 (801) (All). 

(’13) 21 Ind Gas 782 (783) (Mad). 

(’91) 15 Bom 242 (244), 

(’91) 15 Bom 245 (247). 

(’99) 26 Cal 888 (890). 

(’83) 6 Mad 250 (251). 


(’94) 17 Mad 76 (77). 

(’15) AIB 1915 Mad 1042 (1043). 

(’08) 31 Mad 234 (235). 

(’08) 31 Mad 68 (69). 

(’93) 16 Mad 452 (453), 

(’99) 23 Bom 644 (651). 

(’91) 13 All 89 (92). 

(’88) 15 Cal 363 (365). 

(’96) 23 Cal 690 (692). 

(’91) 13 All 211 (213). 

(’12) 14 Ind Cas 468 (469) : 1912 Pun Be No. 60. 
(’15) AIR 1915 Mad 314 (315). 

(’94) 21 Cal 23 (26). . 

(’97) 19 All 477 (479). 

(1900) 27 Gal 709 (713). 

.(’01) 24 Mad 185 (188). 

(’09) 1 Ind Cas 430 (431) (Cal). 

(’82) 8 Cal 89 (91). 

(’84) 10 Gal 549 (550, 551). 

(’94) 17 Mad 165 (166). 

(’96) 23 Cal 196 (199). 

(’9S) 22 Bom 340 (343). 

(’12) 14 Ind Cas 335 (339) (Lah). 

(’01) 24 Mad 188 (194). 

(’80) 3 All 320 (321). 

(’82) 4 All 60 (62). 

(’86) 12 Cal 603 (609). ■ 

(’87) 9 All 9 (10). 


(’90) 12 All 399 (403, 404). 

■(’93) 20 Gal 696 (698). 

(’14) AIR 1914 Bom 288 (289) : 38 Bom 47. 


(’10) 5 Ind Cas 758 (758) (Mad), 

(’29) AIR 1929 Bom 279 (283). 

(’10) 8 Ind Gas 833 (834) (Gal). 

(’12) 17 Ind Cas 30 (30) : 36 Bom 638. 

(’lo) 5 Ind Cas 147 (148) (Cal). 

.(’83) 5 All 344 (345). 

(’98) 25 Cal 594 (601) (PB). 

(’94) 21 Cal 23 (26). 

(’94) 16 All 75 (77). 

(’96) 23 Cal 817. (821). 

(1900) 27 Cal 285 (288). 

(’82) 5 Mad 141 (142). 

(’96) 19 Mad 67 (70). 

(’97) 19 All 71 (72). 

(1900) 27 Cal 210 (212, 215). 

(’09) 2 Ind Cas 88 (88) (All). . 

(’09) 31 All 309 (312). 

(’99) 23 Bom 478 (483). 

(’85) 7 All 898 (899). 

(’89) 16 Cal 747 (748). 

(’9l) 13 All 124 (126). 

(’04) 31 Cal 1011 (1013), 

(’88) 11 Mad 336 (339). 

(’95) 22 Cal 827 (829). 

(’99) 23 Bom 311 (312). 

■(’85) 11 Cal 227 (229). 

(’98) 21 Mad 400 (401). 

(’83) 9 Cal 730 (731). 

(1900) 22 All 358 (359). 

(’03) 30 All 179 (180). 

(’97) 19 All 337 (339). 

(’99) 22 Mad 448 (452). 

•(’98) 20 All 304 (306, 307). 

■(’04) 26 All 608 (610). 

(’96) 22 Bom 83 (85). 

(’10) 6 Ind Cas 490 (490) (Lah). 

(’88) 1888 Pun Be No. 27, p. 73. 

(’08) 1908 Pun Be No. 103, p. 480 (FB). 

Note 9 

1. (’09) 1 Ind Cas 168 (174) : 36 Cal 543. 

(’82) 6 Bom 258 (260). 

(’84) '7 Mad 540 (545). 

(’93) 20 Cal 551 (557). 

2. See Art. 183 of the Limitation Act, 1908. 

' 3. See’ S. 11, Note 23. 

4. (’72) 14 Moo Ind App 465 (484) (PC). (Case 
imder Act XIV of 1859.) • - 
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10. “Date of the dectee sought to be executed.’’ — In the absence of the 
ciicufflstances specified in sub-section 1 (b) and in the absence of anything postponing 
the period of execution, the period of twelve years is to be computed from the date 
of the decree.^ Tlie date of tlm decree is the date which it ought to bear under 
0. 20 E. 7 and not the date when it is actually ‘prepared and signed by the Judge.^ 

WJiero tliero is a preliminary and a final decree in a suit, the two must, for 
the purposes of tliis Section, be taken to be a single and indivisible decree and the 
date from which the time is computed is the date of the final decree.^ Where a 
decree is amended, the date of the amendment will not give a fresh starting point 
of limitation under tljis Section.'^ In the case of a combined mortgage decree which 
provides that if the nett jn'oceeds of the sale are not suflScient to satisfy the mort- 
gagee’s claim the balance bo realised horn the person and other properties of the 
mortgagor, the period will run from the date of the decree in respect of both reme- 
dies. If, however, after the sale of the mortgaged properties a personal decree for the 
balance is passed under 0. 34 E. 6, time will run in respect of the personal decree 
from the date tliereof.® Where a redemption decree does not mention any date for the 
payment of the mortgage debt, it must be taken as payable on the date of the decree 
itself.^ 


The words “or of the decree in appeal confirming the same” have been omitted in 
this Section as being a mere sinplusage. Where there has been an appeal from the origi- 
nal decree, the period under the Section is to be computed from the date of the appel- 
late decree even though the appeal was only from a portion of the original decree® 

(’34) AIB 1934 Oudh 465 (469). (AIR 1932 All 361 


(’81) 6 Cal 201 (202). 

Note 10 

1 . (1900) 2 Bom L R 199 (200). 

(’OS) 11 Oudh Gas 57 (58, 59). 

2. (’97) 1 Cal W N 93 (94). 

(’18) AIR 1918 Bom 217 (218) : 42 Bom 309. 

3 . (’16) AIR 1910 Cal 482 (483). 

(’24) AIR 1924 Cal 131 (132) : 50 Cal 743. 

(’07) 0 Cal L Jour 402 (405). (Piual decree a^Yard- 
ing mesne profits.) 

(’18) AIR 1918 All 254 (255) : 40 All 211. (Direc- 
tion for enquiry into mesne profits — Assumed to 
operate as a final decree.) 

(’97) 19 All 520 (521). (Order absolute under S. 89 
of the Transfer of Property Act now equivalent 
to a final decree.) 

[But see (’27) AIR 1927 Mad 842 (844). (Decree 
directing ascertainment of mesne profits in exe- 
cution — Time runs from date of decree and not 
from date of ascertainment.) 

(’16) AIR 1916 Mad 288 (290): 39 Mad 544. (De- 
cree-holder will have 12 years from date of order 
absolute under S. 89 of the Transfer of Property 
Act — The decree under S. 88 itself could have 
been executed within 12 years from the date 
thereof.) 

Ptoie \ — In both the above cases, the decrees were 
passed under the old Code. The points are not 
likely to arise under this Code which provides 
for a preliminary and a final decree in such cases. 
(’22) AIR 1922 Bom 96 (95): 46 Bom 761. (Mort- 
gage decree under Dekkhan Agriculturists’ Relief 
Act — No necessity for decree absolute — Time 
runs from date of decree.)] 

4 . (’35) AIR 1935 Lah 292 (294). 


Followed.) 

(’18) AIR 1918 Bom 217 (221) : 42 Bom 309. 

(’32) AIR 1932 All 351 (352) : 54 All 622. (60 Ind 
Cas 318 dissented.) 

[But see (’2l) 60 Ind Cas 318 (319) (Pat). 

(’26) 99 Ind Cas 204 (205) (Oudh).] 

5 . (’17) AIR 1917 P C 85 (85) (PC). 

(’15) AIR 1915 Cal 8 (8). 

(’16) AIR 1916 Mad 972 (974). 

(’21) AIR 1921 Cal 456 (456. 457). 

(’25) AIR 1925 Mad 331 (331). 

(’28) AIR 1928 Cal 668 (668, 669). 

(’26) AIR 1926 Mad 954 (955) ; 50 Mad 5. 

In view of the Privy Council ruling in AIB 1917 
PC 85, the folloioing decisions are no longer law: 
(’18) AIR 1918 Blad 1187(1194): 40Mad989(FB). 
(’12) 16 Ind Cas 822 (824) : 36 Bom 368. 

[See also (’26) AIR 1926 Mad 20 (28) : 48 Mad 
846. (AIR 1918 Mad 1187 (FB) and AIR 1918 
Mad 607 were held to be overruled by AIR 
1917 P 0 85 (PC).)] 

6. (’26) AIR 1926 Mad 954 (955) : 50 Mad 5. 

(’20) AIR 1920 Cal 378 (379). 

7. (’89) 13 Bom 567 (570). 

(’92) 16 Bom 480 (485, 486). 

(’99) 23 Bom 592 (594). 

8. (’03) 26 Mad 91 (93, 95, 96) (P B). 

(’ll) 12 Ind Cas 75 (75) (Mad). 

(’77) 1 All 508 (509). 

(’81) 6 Cal 194 (196). ^ 

(’82) 4 All 274 (276). (It is not necessary that the 
appeal should be from the original decree in the 
suit — The appeal may be from decree passed on 
review.) 
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and even if the original decree is confirmed in appeal” or is dismissed as not pressed.”® ! 
The same principle applies to cases of appeals to the Privy Council.^” Where, how- H 
ever, an appeal is preferred v,'here no appeal lies,^^ or where an appeal is withdrawn^” 
or is dismissed for default,^” or is rejected for insufficiency of stamp,^^ time will 
run only from the original decree. Where a decree is passed severally against two 
or more defendants and one of the defendants appeals, the period of twelve years 
as against the other defendants runs from the date of the original decree.^” In 
the light of the decision in A. I. R. 1932 Privy Council 165, the above view might 
require reconsideration. 

Where an application to set aside an cx parte decree has been rejected, the 
period for the execution of the ex parte decree runs from the date of the decree not- 
■mthstanding the pendency of the application.^” 

It has been held, in the undermentioned case^' that this Section obviously 
refers to a decree which is' capable of execution and that in the case of a decree which 
is not capable of execution except on the happening of a particular contingency, time 
will not begin to run until that contingency occurs. 

11. Subsequent order, meaning of. — Where a subsequent order directs 
payment of money or delivery of property at a future date, the period of twelve years 
will run from such date.^ Thus, an order under 0. 20 R. 11 (2) will be a subsequent 
order within the meaning of this Section.” According to the High Courts of Allahabad” 


(’83) 9 Gal 100 (102). 

(’84) 6 AU 14 (IG). 

(’86) 8 All 573 (575). 

(’89) 16 Cal 598 (602, 603). 

(’92) 19 Cal 750 (755). 

(’95) 17 All 103 (105). 

(’95) 22 Cal 467 (472). 

(’96) 23 Cal 876 (883). 

(’98) 22 Bom 500 (505, 508). 

(’93) 25 Cal 594 (601, 602). (FB). 

(’99) 23 Mad 60 (67, 69). 

(’07) 1907 Pun Eo No. 32, p. 124. 

(’12) 16 Ind Cas 370 (372) (Gal). 

(’05) 27 All 501 (504, 505, 503, 509). (PB). 

(See however (’78) 2 Cal L Eep 471 (473). (Ap- 
peal by one of the defendants with respect to 
his share not imperilling the whole decree — 
Time runs against the non-appealing defen- 
dants from the original decree.) ] 

9. (’ll) 12 Ind Cas 75 (75) (Mad). 

(’94) 18 Bom 203 (205). 

(’10) 5 Ind Cas 473 (474) ; 32 All 136. (Dismissing 
appeal on the ground that it had abated, dissent- 
ing from 20 All 124 which was a case under the 
Limitation Act.) 

(’95) 19 Bom 258 (260). 

(’09) 2 Ind Cas 364 (364) : 31 All 379. (Though 
appellate decree is the one to be executed, it 
does not by implication extend the time fixed 
by original decree for performance of any condi- 
tion precedent.) 

( 08) 31Mad 28(31, 32). (Such extension must follow 

®^PJ^ 2 ssly from the appellate decree.) 
( 87) 11 Bom 172 (173). (Such extension is a 
question of intention of the appellate decree.) 
9a. (’38) AIR 1938 Pat 401 (402). 

(’08) 30 All 385 (386, 387). 

( 81) 7 Cal 620 (622, 627). 


11 . (’26) AIR 1926 All 440 (442, 443): 48 All 377. 
[But see (’21) AIR 1921 All 134 (134) ; 43 All 405.1 

12 . (’03) 1903 Pun Eo No. 54, p. 266, 

13 . (’18) AIR 1918 Oudh 446 (449). 

14 . (’84) 6 All 438 (489). 

15 . (’26) AIR 1926 Cal 664 (664). 

(’91) 13 All 1 (15, 16) (F B). 

(’04) 1 All L Jour 409 (411). 

(’23) AIR 1923 Bom 400 (400). (Deorco_ against A 
but not against B — Plaintiff appealing for de- 
cree against B also — Appeal dismissed — Time 
against A runs from original decree.) 

16. (’92) 16 Bom 123 (125). 

17 . (’39) AIR 1939 Bom 75 (78) : ILR (1939)Bom ST. 

Note 11 

1 . (’09) 1 Ind Cas 48 (49) (Lah). 

2 . (’21) AIR 1921 Pat 340 (340), 

(’17) AIR 1917 Mad 188 (188). (But the applica- 
tion under 0. 21 R. 11 must have been made 
within limitation period of Article 175 — Other- 
wise order of the Court is without jurisdiction and 
will not save time — ^However, see AIR 1923 Lah 
381 where it was held that as the parties agreed 
to such an application which was made beyond 
limitation, the application was good.) 

[Sec (’24) AIR 1924 Lah 342 (344).] 

[Sec also (’25) 21 Mad L W (Jour S R C) 29 
(29) (Per Wallace, J.) ] 

[But see (’08) 18 Mad L Jour 548 (549). (Order 
under Sec. 257-A of the old Code (now deleted) 
hold not to be a subsequent order.) ] 

3 . (’18) AIR 1918 All 216 (218) : 40 All 198. 

(’32) AIR 1932 All 273 (279, 282 , 285) : 54 All 

573 (F B). 

(’83) 1883 All W N 147 (147). (Arrangements for 
paying oS decree in instalments not carried out 
by order of Court.) 

[See also (’91) 1891 All W N 12 (13). (Order; 
made without jurisdiction will not save time,)]. 
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and Pafciia‘‘ and the Chief Court; of Oudh,'*'^ a subsequent; order must be one passed 
by the Court which jmssed a decree as such Court and not an order of an executing 
Court. The Bombay High Court** has, on the other hand, held that the order may be 
oi any comvctent Court including a Court of execution. The Calcutta® and Lahore’^ 
High Courts and the Courts of the Judicial Commissioner of Nagpur®"® and Sind®“ 
are also inclined to this latter view. 

12. “At a certain date or at recurring periods.” — Where a decree does 
not fix a definite date the question whether a sum is payable by a certain date should 
be ascertained by construction of the decree and if so ascertainable, time runs from 
that date.^ An order merelj’’ directing a compromise jaetition for payment by instal- 
ments to bo filed, is not an order directing payments to be made at a ijartic^ilar date} 

Decrees for payment in instalments, annual or monthly,® and decrees for future 
maintenance,'^ are decrees for payment "at recurring periods.” Time in the case of such 
-decrees and of decrees for the i)ayment of money at a particular date, runs from the 
date of default or the expiry of the period as the case may be.® Where an instalment 
decree provides for the payment of the whole sum in default of any one instalment 
and either no oijtion is given to the decree-holder or an option is given and exercised 
bj’’ him, time for the execution of the whole decree runs from the date of the first 
default} 

In the undermentioned case,®'' an instalment decree provided that in default of 
IDayment of any instalment, the decree-holder was entitled to realise the whole amount 
of the decree at once. It was held that such a decree could not be considered to be 
a decree payable "at a certain date” within the meaning of this Section, and that 
therefore, after 12 years from the date of the default, only that instalment will be 
barred in respect of which the default was made. 

Whore a decree is for delivery of possession of immovable property contingent 
on the non-paj'’ment of anuuit 3 % the decree-holder is not bound to execute for 


4. (’35) AIR 1935 Pat 380 (381) : 14 Pat 816. 

(’21) AIR 1921 Pat 340 (340). 

(’18) AIR 1918 Pat 216 (217). 

4a. (’36) AIR 1936 Oudh 266 (266): 12 Luck 244. 

5. (’25) AIR 1925 Bom 503 (504) : 49 Bom 695. 

6. (’38) AIR 1938 Cal 25 (30) : I L R (1937) 2 Cal 
373. 

(’29) AIR 1929 Cal 687 (689) : 57 Cal 789. 

(’85) 11 Cal 143 (145). 

[But see (’12) 13 Ind Cas 88 (90) (Cal).] 

7. (’26) AIR 1926 Lah 465 (466). 

(’89) 1889 Puu Re No. 200, page. 706. (Arrange- 
ment of parties in execution as to satisfaction of 
d.ecree — Parties cannot be allowed to turn back 
upon it.) 

[But see (’23) AIR 1923 Lab 678 (678). (Where 
a Court executing the decree records a compro- 
mise the original decree is not altered thereby 
and the period will still be calculated from the 
date of the decree.] 

8-9. (’31) AIR 1931 Nag 50(51) : 27 Nag LE 150. 

9a. (’39) AIR 1939 Sind 93 (96). 

■ Note 12 

1. (’91) 14 Mad 396 (398). 

(’89) 1889 Pun Re No. 159. 

2. (’89) 16 Cal 16 (18, 19). . • ' 


(’82) 4 All 155 (156). 

(’32) AIR 1932 All 273 (282) : 54 All 573 (P B). 

3. (’92) 1892 Pun Re No. 13, page. 64 (P B). 
(Instalment decree — Execution can be taken for 
instalments not barred.) 

(’85) 9 Bom 328 (332). 

4. (’87) 9 All 33 (34). , , , 

(’31) AIR 1931 Bom 492 (49,4). (Amount of 
maintenance directed to be determined in exe- 
cution Time runs from date of such determin- 

ation.) 

(’92) 19 Cal 139 (144, 145, 146) (P B). 

(’94) 16 All 179 (181). 

095) 22 Cal 903 (90S). 

(’10) 6 Ind Cas 826 (829) : 38 Cal 13. 

5. (’94) 1894 Pun Re No. 89. 

(’88) 12 Bom 65 (67). (Bight to execute accruing 
on a particular day — Limitation should be 
computed from that day.) 

(’07) 30 Mad 504 (505). 

(’24) AIR 1924 All 263 (264) ; 46 All 73. 

6. (’85) 7 All 373 (375). (Decree by instalments.) 
'(’19) AIR 1919 Cal 322 (323). 

(’25) AIR 1925 Bom 326 (326). . , 

(’31) AIR 1931 ’Bom 263 (264). (Option given and 
exercised.) . . 

6a. (’36) AIR 1936 Lah 159 (160)7- 
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possession on th .0 occnri'ence of tlie first default but migbt execute it on the occur- 
ring of any subsequent default/ 

Where a decree directs that money be recoverable from a party only on failure 
to recover the same from another, the period of 12 years :£uns from the date of decree 
and not from the time of the failure of the other to make the payment.® 


13. Exclusion of time during minority or other disability of decree- 

holder. See Section 6 Note 21 of the Authors’ Commentaries on the Limitation 

Act; 


14. Deduction of time for other causes. — Where the period of t-welve years 
-expires on a day -when the Court is closed, the application can be presented on the 
next re-opening day on the broad principle that V7her0 the parties are prevented 
from doing a thing by the act of the Court they are entitled to do it at the first 
■subsequent opportunity.^ 

As to \vhether the Sections of the Limitation Act extending the period of 
limitation “prescribed” apply to the ireriod of twelve years under this Section, see the 
Authors’ Commentaries on the Limitation Act^ and the undermentioned cases."® 

In cases of intervening insolvency of the judgment-debtor the period during 
which the adjudication lasts will be excluded in computing the period of twelve years 
under this Section.® 

By virtue of Section 48 of the Dekkhan Agriculturists’ Belief Act, 1879, the 
time spent in obtaining the conciliator’s certificate can be deducted in computing the 
period of limitation under this Section.^ 

Where property is under the management of the Collector under Schedule III 
of the Code, the period of such management can be excluded under Para. 11 (3) of 
Schedule HI in calculating the “period of limitation” applicable to the execution of 
any decree in respect of any remedy of which the decree-holder has been temporarily 
deprived. The expression “period of limitation” has been interpreted as including tbe 
period fixed by Section 48.® But Para. 11 (3) only applies when the decree has been 
transferred to the Collector for execution® and only in respect of any remedy of which 
the decree-holder is temporarily deprived.^ 


The pendency of an appeal by the judgment-debtor is not a ground of suspen- 
-sion of the period prescribed by this Section in the absence of fraud or force.® When 
a decree is conditional on the redemption of a prior mortgage and the decree-holder 
redeemed the prior mortgage after twelve years from the date of his decree, the period 
lup to the date of the redemption is not excluded, as nothing prevented him from 
redeeming it earlier and applying for execution within time.® 


7 . (’94) 16 All 237 (238, 239). 

B. (’26) AIR 1926 Mad 20 (23) : 48 Mad 846. 
Note 14 

1. (’91) 18 Cal 631 (634). 
f 85) 7 All 107 (108). 

'(’99) 22 Mad 179 (182). 

•(’16) 3 Cal L Jour 339 (343). 

■2. See Note 3. to S. 4; Note 3 to S. 15; Note 15 
to S. 19; Note. 10 to S. 20. 

.2^ (’39) AIR 1939 All 403 (405, 412) (F B). 

(Following 1 Cal 226 (P C).) 

'(’39) AIR 1939 Bom 75 (77) -.IBB (1939) Bom 
87. (Dissenting from AIR 1922 Mad 268.) 

3 . (’39) AIR 1939 Mad 270 (272). 

>{’2l) AIR 1921 Cal 456 (457). 


(’12) 16 Ind Cas 541 (542) (Cal). 

(’32) AIR 1932 Oudh 69 (71):7Luck 397. (S. 48 is 
controlled by S. 78(2), Provincial Insolvency Act.) 

4 . (’18) AIR 1918 Bom 187 (188): 42 Bom 867. 

5. (’37) 1937 Oudh W N 1116 (1117). 

(’34) AIR 1934 Oudh 465 (470). 

(’19) AIR 1919 All 64 (65) : 42 All 118. 

(’lo) 8 Ind Cas 377 (378) : 13 Oudh Cas 303. 

[See also (’95) 19 Bom 261 (267, 268). (Remit- 
tances by Collggtor — Step-in-aid.) 

6. (’15) AIR 1915 Mad 449 (451). 

(’16) AIR 1916 Mad 972 (972). 

7 . (’15) AIR 1915Nagl03(106):llNagLR25. ' 

8. (’17) AIR 1917 Cal 460 (461). 

9 . (’13) 18 Ind Cas 897 (897) (All). . 

3CP0. 34. 
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id. “By fraud or force.” — Sub-secfcion (2) (a) of this Section permits the 
execution of a decree at any time within twelve years after the date on which the 
judgment-debtor has by fraud or force prevented the execution of a decree in an. 
application properly made for execution. In other words, fraud or force which pre- 
vents execution gives a fresli period of twelve years within which the decree may be 
executed.^ In order to get the benefit of tin's sub-section it must be proved that — 

(1) there was fraud or force on the part of the iudgment-debtor.^ and 

(2) the decreo-liolder was thereby prevented from executing the decree.® 

The fraud however need not be such as to have continued to prevent execution 
up to the expiry of tlio twelve ycars.'^ There is a conflict of opinion on the question 
whether the Court has any discretion to refuse execution even when fraud or force on 
the part of the judgment-debtor preventing execution is established within twelve 
years of the application. According to tb© Calcutta High Court^ the Court has such 
discretion which will be exorcised in favour of the decree-holder if he had been diligent 
in proceeding with the execution of the decree from the date of the decree. The 
Madras High Court is, on the other hand, inclined to the view that no such discretion, 
exists under the Section.® The Oudh Judicial Commissioner’s Court has held’’ that, 
even in the view of the Calcutta High Court stated above, the due diligence required 
is nothing more than keeping the decree alive under the provisions of the Code. It is- 
submitted with respect that the Madras view is correct. The language of the sub- 
section makes it clear that sub-section (1) which precludes the Court from ordering, 
execution in the cases specified does not bar an application made after the specified 
period if the conditions mentioned in sub-section (2) are satisfied. There is nothing to. 
show that the Court has any discretion in the matter. 


The term “fraud” in the Section should be interijreted in a very liberal sense.® 
Any improper means resorted to by the judgment-debtor to prevent execution of the- 
decree would amount to such fraud.® The term includes not merely deceit but also, 
circumvention.^® But mere objections by the judgment-debtor cannot be taken advan- 
tage of as “fraud” within the meaning of this Section. In the case noted below^^“ an. 
objection raised to the jurisdiction of the Court was held not to amount to fraud.. 


Note 15 

1. (’99) 22 Mad 320 (322, 323), 

(’ll) 11 Ind Gas 672 (672) ; 3d All 20. 

(’20) AIR 1920 Nag 68 (69). 

(’10) 8 Ind Cas 805 (805) (Mad.) 

2. (’10) 8 Ind Gas 805 (805) (Mad). 

(’35) AIR 1935 Mad 8 (11) : 58 Mad 311. (Fraud 
committed by judgment-debtor — ^Decree-holder 
can avail of it against legal representative.) 

[See also (’32) AIR 1932 All 273 (277, 284) : 54 
All 573 (P B).] 

3, (’35) AIR 1935 Pat 380 (382) : 14 Pat 816. 
(’29) AIR 1929 Pat 597 (599). 

(’98) 8 Mad L Jour 203 (204). 

(’09) 4 Ind Gas 958 (959) (Lab), 

(’12) 13 Ind Gas 88 (89) (Gal). 

(’19) AIR 1919 Mad 197 (198). 

[But see (’35) AIR 1935 Mad^8 (11) : 58 Mad 
311. (Case law of Madras Higli Court discussed.) 

4, (’ll) 12 Ind Cas 793 (795) : 14 Oudh Cas 238, 
(’97) 1 Gal W N cixii, 

(’99) 22 Mad 320 (322, 323). 

(’19) AIR 1919. Mad 197 (198). 


5. (’06) 11 Cal W N 440 (441), 

6. (’ll) 12 Ind Cas 679(681);. 35 Mad 670. (Even 
assuming due diligence is necessary, continuous, 
diligence during all the time prior to the appli- 
cation need not be shown.) 

7 . (’ll) 12 Ind Gas 793 (795) : 14 Oudh Cas 238. 

8. (’12) 18 Ind Cas 1008 (1008) (Mad). 

(’12) 13 Ind Oas 88 (89) (Cal). (The term “fraud” 
in S. 48 should be interpreted in a wider sense 
than that in which it is used in English law.) 

(’31) AIR 1931 All 31 (33). 

(’ll) 12 Ind Oas 679 (680) ; 35 Mad 670. 

9. (’36) AIR 1936 Lab 843 (845). (Frivolous 
objection taken by the judgment-debtor was. 
held to amount to fraud.) 

(’13) 18 Ind Oas 1008 (1008) (Mad). 

10. (’36) AIR 1936 Lah 843 (845). 

(■’27) AIR 1927 All 668 (669). 

11. (’35) AIR 1935 Pat 380(382) ; 14 Pat 816.. , 

(’27) AIR 1927 All 668 (669). 

(’31) AIR 1931 All 134 (134) : 53 All 419. 

11a. (’36) AIR 1936.Lah 843 (845). 
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But raising a plea based on a false statement would be fraudulent;^^^ Where there are Se 
frequent futile and false objections raised by the judgment-debtor accompanied by his No 
keeping out of the way when warrants of arrest are issued, his conduct may be taken 
to amount to fraud.^^ In the following instances the conduct of the judgment-debtor 
has been held to amount to fraud within the meaning of the Section — 

(1) Where he raised frivolous objections in order to delay execution of the 

decree against him.^®'^^ - .... 

(2) Where he wilfully evaded the arrest warrant.^® 

(3) Where, knowing that a warrant of attachment was issued against - his 

moveable property, he locked up his house and so prevented the 
moveable property therein being attached.’-® 

(4) Where he or his heirs made fictitious and fraudulent alienation of property 

which was subsequently set aside in a regular suit.’’^ 

(6) Where he kept out of British India so that the decree-holder was not in 
a position to take out execution against his person.’® 

Where the Court merely refused to permit execution against properties of the 
judgment-debtor in the hands of a receiver but it was open to .the decree-holder to 
proceed against the. person and other, properties of the judgment-debtor or of the 
surety and he did not do so within the twelve years, it was held that Section 48 (2) 
was of no help to the decree-holder.’® 

Fraud or force of one judgment-debtor will not extend the time against a 
co-judgment-debtor who did not resort to it.^® 


16. Appeal from orders under the Section. — - An order granting or refusing 
execution of a decree under the Section is, it is conceived, a final order amounting to 
a decree under Section 47 and is therefore appealable. 

17. Plea of bar under the Section, when to be raised. — Where notice of 
petition for attachment in execution is duly served on the judgment-debtor who allows 
orders to be passed ex parte, he cannot ask for a review of the order, nor can he in 
appeal raise the plea that the execution application is barred by the expiry of the 


lib. (’36) AIR 1936 Lab 8d3 (845). (But mere 
raising ot objections so as to prolong execution 
proceedings beyond the period of limitation is 
not necessarily fraud.) 

12 . (’12) 13 Ind Gas 929 (929) (All). 

(’83) 6 Mad 365 (367). 

(’09) 2 Ind Gas 222 (223) (All). 

13 - 14 , (’ll) 12 Ind Gas 793 (794, 795) : 14 Oudh 
Gas 238. (It is sufficient to sho-w that the judg- 
ment-debtor ^ on various occasions -within the 
aforesaid period dishonestly prevented the execu- 
tion of the decree against him by frivolous 
devices.) 

(’34) AIR 1934 Pat 532 (533). (The judgment- 
debtor fraudulently setting up a claimant to the 
attached property — Glaun set aside by separate 
suit.) 

(’22)'AIR 1922 All 145 (146) : 44 All 319. 

(’17) AIR 1917 Oudh 69 (71). 

[But see (’12) 13 Ind Gas 88 (89) (Gal). (The 
mere fact that the judgment-debtor objects to 


a sale which objection ultimately proves un- 
successful will- not amount to fraud.)] 

15 . (’20) AIR 1920 Mad 492 (493). 

(’24) AIR 1924 Mad 836 (837). 

(’12) 13 Ind Gas 929 (929) (All). 

16 . (’85) 9 Bom 318 (319). 

(’99) 22, Mad 320 (322, 323). 

[But see (’17) AIR 1917 Oudh 159 (160).- (Keeping 
the doors closed is per se ho evidence at all of 
fraudulent conduct on the part of a lady, unless 
there is anything to show that she deliberately 
does so or attempts to do so against the execut- 
ing officer.)] 

17 . (’82) 4 Mad 292 (294). 

18 . '(’25) AIR 1925 Nag 82 (90): 22 Nag L R 67. 

19 . (’29) AIR 1929 Pat 597 (599). 

20. ' (’16) AIR 1916 Maid 1 (2) : 38 Mad 419. 

(’31) AIR 1931 Mad 381 (383). 

(’30) AIR 1930 Sind 218 (219). ■ 
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twelve years under the Section.^ 

Where an executing Court decides that the execution of a decree is not barred, 
notwithstanding the provisions of this Section, it is merely an erroneous decision and 
not an illegal exercise of jurisdiction. Therefore, so long as the order is not se^ aside 
in appeal or revision, it cannot be attacked in any collateral proceeding on the ground 
of want of jurisdiction in the executing Court.^ 


Teansfebees and Legal Kepbesentatives 


Transferee. 49. [S. 233.] Every transferee of a decree 

shall hold the same subject to the equities 
(if any) which the judgment-debtor might have enforced against 
the original decree-holder. 

[1877, S. 233. See 0. 21 R. 16.]^ 

Synopsis 

1. Scope and object of the Section. 

2. Equity of the judgment-debtor to set off cross-decree. 

3. Transferee during pendency of suit by judgment-debtor 

takes it subject to the result of the suit. 

4. Other equities enforceable against the assignee. 

5. Assignee’s want of knowledge of equity, if affects rule. 


Other Topics 


Assignment before or during appeal. See Note 3. 
Assignee bound by S. 99, T. P. Act. See Note 4. 


1. Scope and object of the Section. — This Section may he compared with 
Section 132 of the Transfer of Property Act, 1882, which is based on the same 
principle,^ namely, that the assignee of a claim stands in no better position than the 
assignor as regards equities existing between the assignor and his debtor at the time of 
the assignment.^® An attaching decree-holder is an “assignee” of the attached decree 
within the meaning of O. 21 R. 16 and is, under this Section, subject to the same 
equities that the judgment.-debtor in attached decree had against his decree-holder.” 
The equity, to which a transfer of a decree is subject, must, however, be one available 
against the original decree-holder and not one available against others.® A mere claim 
for restitution made by the judgment-debtor against the original decree-holder is not 
an equity which can be availed of against an assignee from the decree-holder."^ The 
equity which the judgment-debtor seeks to enforce against the transferee must have 
been existent at the date of the assignment.® 


Note 17 

1. (’29) AIE 1929 Mad 826 (826,' 827). 

[But see (’38) AIR 1938 All 89 (90). (Objection 
as to bar not raised on notice of application for 
execution — Objection to confirmation of sale on 

• the ground that execution was barred by limi- 
tation, allowed to be raised.)] 

2. (’34) AIE 1934 Cal 282 (283) : 61 Cal 234. 

Section 49 — Note 1 

1. Section 132 of .the Transfer of Property Act 
runs as follows: “The transferee of an actionable 


claim shall take it subject to all the liabilities 
and equities to which the transferor was subject 
in respect thereof at the date of transfer.” 

la. (’10) 7 Ind Cas 55 (59, 60) (Cal). (Fraudulent 
assignment.) 

(’74) 21 Suth W E 141 (143). 

2. (’25) AIR 1925 Cal 102 (103). 

3. (’25) AIR 1925 Pat 449 (450) : 4 Pat 120. 

4. (’33) AIE 1933 Cal 865 (868). 

5. (’38) AIR 1938 Bom 253 (255, 256) ; I L E 
(1938) Bom 263. 
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2. Equity of the indgment-debtor to set off cross-decree. — A right to 
set off a cross-decree or cross-claim under 0. 21 Er. 18 and 19 is an equity 'which 
can be enforced against the transferee of the decree;^ hut the decree against which 
the set-off is asked for must be before the Court for execution^ and it is that Court 
that should consider whether the assigned decree is subject to any equities.^ A right 
to set off a cross-decree is not affected when the assignment of one of them has been 
found to be fraudulent.'* 

3. Transferee during pendency of suit by judgment-debtor takes it 
subject to the result of the suit. — An assignee of a decree which, subsequent to 
the assignment, is confirmed on app^ without the assignee being brought on the 
record, is nevertheless an “assignee” within O, 21 E. 16 who can execute the appel- 
late decree* but a satisfaction entered on the decree under 0. 21 E, 18 is binding on 
him though made subsequent to the assignment to him and before his name is brought 
on the record.^ The right of a judgment-debtor to ask for a stay under 0. 21 E. 29, 
infra is an equity which will bind an assignee of the decree.® Hence, where the decree 
is assigned during the pendency of a suit by the judgment-debtor against the decree- 
holder and a decree is passed subsequently in the later suit in favour of the judgment - 
debtor, the latter will be entitled to a set-off in respect of such decree against the 
transferee of the decree in the prior suit.* 

5. Other equities enforceable against the assignee. — In cases coming 
under Section 99 of the Transfer of Property Act, 1882, a mortgagee who had also 
a money decree against the mortgagor could not, in execution of the money decree, 
bring the equity of redemption to sale. It was held by the Bombay, Calcutta and 
Madras High Courts that the assignee of such money decree could not also bring the 
equity of redemption to sale and thus deprive the mortgagor of his equitable right.* 
The Allahabad High Court, however, held a contrary view.® Section 99 of the Trans- 
fer of Property Act, 1882, Has now been repealed and re-enacted in 0. 31 E. 11 of 
the Code but with this difference, namely, that the equity of redemption could not 
be sold now in execution of decrees for the payment of money in satisfaction of s?tc7i 
claims only as arise binder the mortgage. The cases cited above are, therefore, now 
no longer law. 

See Notes to Order 31 Eule 11, infra. 


5. Assignee’s want of knowledge of equity, if affects rule. — An assign- 
ment takes effect against the debtor only on notice to him and is subject to all 


Note 2 

1. {’37} AIE 1937 All 351 (352) : I L E (1937) 
All 553. (This Section is not inconsistent ■with 

0. 21 E. IS and even if it is so, this Section 
will prevail.) 

(’36) 163 Ind Cas 618 (619). 

(’68) 10 Suth W E 32 (33) (P B). 

(’73) 19 Snth W E 85 (87). 

(’72) 18 Suth W E 142 (443). 

(’89) 16 Cal 619 (622). 

(’24) AIE 1924 Nag 46 (47) : 19 Nag L E 164. 

. 2. (’02) 24 All 481 (482). 

3. (’37) AIE 1937 Cal 570 (571). 

(’19) AIE 1919 Mad 424(426); 42 Mad 338. (Since 
so to determine is a stage in execution of the 
decree.) 

4. (’67) 7 Suth W E 470 (471). 


Note 3 

1. (’18) AIE 1918 Mad 279(280). (Because trans- 
fer of decree means transfer ’ of interest in it as 
finally determined.) 

2. (’97) 7 Mad L Jour 227 (229). 

3. (’38) AIE 1938 Bom 253 (256) : I L R (1938) 
Bom 263. 

4. (’38) AIE 1938 Bom 253 (256) ; I L E (1938) 
Bom 263. 

(’37) AIE 1937 Eang 316 (317). (Want of notice 
on assignee’s part of the pending suit is not 
material.) 

Note 4 

1. (’07) 31 Bom 462 (463, 464). (What law pro- 
hibits directly cannot be eSected indirectly.). 

(’95) 22 Cal 813 (816). (Otherwise would defeat 
object of S. 99, T. P. Act, 1882.) 

(’07) 31 Mad 33 (34). 

2. (’05) 27 All 450 (452). 
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equities arising prior to the date of such notice;^ but it is not necessary that the 
assignee should have any notice of the equity which the debtor could have asserted 
against the transferor,^ though the case would be very much stronger against the 
assignee if he had such notice.® 


50 . [ S. 234.] (1) Where a judgment-debtor dies^o before 

Legal representative. Satisfied, the bolder 

of the decree^ may apply to the Court which 
passed it to execute the same against the legal representative^ of 
the deceased. 

(2) Where the decree is executed against such legal rei^re- 
sentative, he shall he liable only to the extent® of the property of 
the deceased^ which has come to his hands and has not been duly 
disposed of ; and, for the iDurpose of ascertaining such liability, the 
Court executing the decree may, of its own motion or on the appli- 
cation of the decree-holder, compel such legal representative to pro- 
duce such accounts as it thinks fit. 


1. Legislative changes. 

2. Scope of the Section. 

3. “Holder of the decree.” 

4. “Legal representative.” See 0. 22 R. 3. 

5. Appeal against order determining 
legal representative. 

6. Extent of liability of legal representative. 

See Note 13 to Section 62. 

7. Legal representative bound by what 

the deceased judgment-debtor him- 
self would have been bound by. 

8. “Property of the deceased.” See Sec- 

tion 52 Note 9 and Section 53 Note 6. 

9. Official Assignee. See Note 10. 

10. “Where a judgment-debtor dies.” 

11. Decree against deceased defendant. 

See Note 8 to Section 52. 


“Before the decree has been fully satis- 
fied.” 

13. Application to execute against the legal 
representative. 

14. Execution against wrong legal repre- 

sentative or without the legal repre- 
sentative. 

15. Decree-holder, if can proceed against 

property in the possession of third 
party. 

16. Limitation for substitution of legal 

representative. 

17. Successive deaths of judgment-debtor and 

legal representative. 

18. Decree for injunction. 

19. Appeals. 


[ 1877, S. 234 ; 1859, S. 210. See Order 21 Rule 22.] 

Synopsis 

12 . 


1. Legislative changes. — Besides some verbal changes, the words ‘‘fully 
satisfied” have been substituted for the words ‘‘fully executed” in clause (1) of this 
Section. See Note 12 below. 


2. Scope of the Section. — This Section and Sections 52 and 53 may be 
usefully read together. Section 52 contemplates cases where the debtor dies before the 
decree and the decree itself has been passed against the legal representative. This will 


Note 5 

1. (’02) 26 Mad 423 (429). 

(1886) 26 S C 33, Sutton v. Sutton. 

2. (’38) AIR 1938 Bom 253 (256) : I L R (1938) 
Bom 263. 


(’37) AIR 1937 Rang 316 (317). 

(’ll) 12 Ind Gas 205 (206) (Low Bur). 
(’10) 7 Ind Gas 55 (60) (Gal). 

3. (’89) 16 Gal 619 (622). 
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also include cases -where the debtor dies before suit and the suit itself is instituted S 
against the legal representative. This Section provides for the execution of decrees 1 
against the legal representatives of a judgment-debtor -who dies before the decree has 
been fully satisfied. Normally, it applies to cases where judgment- debtor dies after 
the decree. But the Section is wide enough to include the case where the judgment- 
debtor dies before decree, provided the decree is valid in s-pite of his death, e.cj., 
where' under 0. 22 E. 6 death occurs after hearing but before judgment, or in the 
case of Privy Council appeals.^ Section 53 extends the scope of Sections 60 and 52 
to ancestral property in the hands of a descendant which is liable under the Hindu 
law for payment of debts of the ancestor. 

3. “Holder of the decree.” — Bor- the definition of “decree-holder,”' see 
Section 2 sub-section (3). A person who appears upon the ‘face of the decree as the 
person in whose favour the decree is passed is entitled to execute it, unless it is shown 
that some other person has taken his place.^ The Code does not provide that execu- 
tion abates by death of decree-holder.“ See also 0. 22 E. 12 infra. Eor purposes of 
limitation, an application for execution by any person who, for the time being, is 
recognised as the proprietor of the estate of a deceased decree-holder is held to be 
:good, though later on' it is found that he had no title.^ 

5. “Legal representatiye.” — See Order 22 Eule 3. 


5. Appeal against order determining legal representative. — An order 
•determining the question whether a person is the legal representative of a deceased 
party is within Section 47 and is appealable as a decree. See Section 47 sub-sec- 
tion (3), and Note 26 to that Section. If, however, the Court does not decide the 
•question, the mere placing of the legal representative on the record is not appealable.’- 

"Where a legal representative is brought on the record in the place of a 
•deceased party, he becomes a party to the suit^ and all further questions in execu- 
tion between him and the opposite party must be decided in execution and not by 
a separate suit and an appeal will lie from such a decision.® 

6. Extent of liability of legal representative. — See Note 13 to Section 52. 


7. Legal representative bound by what the deceased judgment-debtor 
himself would have been bound by. — The liability of the legal representative is 
■co-extensive with that of the deceased judgment-debtor himself, subject, however, to 
the condition that it does not extend beyond the assets actually received by him and 
which have not been duly disposed of. Thus, where the property could not be jn-o- 
ceeded against even when in the hands of the judgment-debtor, as where it is governed 
by the special provisions of the Dekkhan Agriculturists’ Eelief Act, it cannot be proceeded - 
against when it comes into the hands of the legal representative.’- On the other band. 


Section 50 — Note 2 

1 . {’37) AIR 1937 Rat 321 (322) ; 16 Rat 316. 
{’32) AIR 1932 Rat 261 (262, 263, 264); 11 Rat 445. 
Note 3 

1 . (’91) 18 Cal 639 (641). (Or may order to make 
over proceeds to any otker person ) 

2. (’78) 3 Bom 221 (222). 

(1900) 2 Bom L R 887 (888). 

3. (’18) AIR 1918 Pat 216 (216, 217). 

Note 5 

1. (’78) 3 Cal 708 (709, 710). 

(’93) 1893 All -W N 106 (107). 
iSee (’23) AIR 1923 Pat 149 (150). (Impleading 


legal representati-ve -without deciding his liabi 
lity for decree held illegal.)] 

2. (’72) 18 Buth \V R 185 (188). 

(’84) 7 Mad 255 (257, 258). 

3. (’22) AIR 1922 Bom 280 (280). 

(1900) 2 Bom L R 887 (888). 

Note 7 

1 . (’21) AIR 1921 Sind 29 (31, 32, 33, 34) : 15 
Sind L R 47. 

[See also (’25) AIR 1925 Nag 449 (450). (By 
S. 11 (2) of the Central Provinces Act, 1920, no 
sale of s-uch tenancy is valid except in special 
circumstances.) ' . . 
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the legal roprcscnfcative ^Yill bo bound by the decree passed or the previous proceed-, 
ings taken, against the judgment-debtor himself.' Thus, where the properties had been: 
attached or charged or mortgaged, or directed to be sold by tlie decree, in the lifetime 
of tlic judgment-debtor, they continue to bo liable in the hands of the legal representa- 
tives.^ Similarly, whore tlie judgment-debtor was impleaded in the suit as a subsequent 
mortgagee but did not plead his rights of marshalling, it is not open to his legal repre- 
sentatives, wlion substituted in e.xccution jn'oceodings, to raise the question again.'* A 
Hindu son or a descendant of a Hindu is liable just like other legal representatives, 
and cannot question the validity of the doci'ce against the ancestor,® except in one 
respect, namely, that the decree debt is of nn illegal or immoral nature so as not to 
bind him or his share in tlie joint family iiroperty under the Hindu law. See Section 
53, Notes 1 and 3, Jiifra. 

8. “Property of the deceased.” — See Section 52 Note 9 and Section 53, 
Note G. 


9. OfScial Assignee. — See Note 10 below. 

10. “Where a judgment-debtor dies.” — This Section applies only where the 
judgment. debtor dies.* The word “dies” is used in its natural meaning and does not 
include a civil dcatli.^^ Consequently, the Section has no application where the judg- 
ment-debtor only becomes an insolvent or has only alienated or gifted away his 
property, or where, in his lifetime, there is a transfer or devolution by operation of 
law. After property vests in the Ofhcial Assignee, no proceedings can affect the pro- 
perty of the deceased insolvent in his hands unless he has been impleaded in the 
matter adjudicated upon." Since attachment does not create any interest in the property 
and prevents only a private alienation, it does not prevail against the OflQcial Assignee 
or Official Eeceiver and the decree-holder cannot claim payment of the money realised,® 
much more so if the attachmeut is only prior to judgment.'* 


11. Decree against deceased defendant. — See Note 8 to Section 52. 

12. “Before the decree has been fully satisfied.” — The word "satisfied” 
has been substituted in this Code lor the word “executed” in the previous Codes. Prior 
to this Code, there was a conflict of views amongst the High Courts as to the meaning 


(’G9) 12 Suth W R 495 (495). (A decree to give 
accounts within specified time — No execution 
till expiry of the period— Death thereafter — Can- 
not be executed ag.ainst legal representative.) 
(’19) AIR 1919 Lah 146 (14G) : 1919 Pun Re 
No. 17 (P B). (A case under Punjab custom.)] 

2. (’18) AIR 1918 Pat4l(46):4PatLJour213. 

(’86) 10 Bom 74 (77). 

(’89) 21 All 277 (279). 

3. (’01) 24 Mad G89 (694). 

(’09) 31 All 45 (47). (Mortgage decree against 
widow — ^Reversioner as her legal representative 
cannot plead in execution the invalidity of 
mortgage or decree.) 

(’99) 21 All 356 (358, 359). (Mortgage decree 
against Hindu father covering whole family 
property — Son as legal representative cannot 
object in execution that his share is not liable.) 

4. (’16) AIR 1916 Oudh 288 (288, 289). 

5. (’93) 16 Mad 99 (103). 

(’ll) 9 Ind Gas 648 (649) (Mad). 

Note 10 

I. (’14) AIR 1914 Mad 328 (330) : 38 Mad 1120. 


(Property obtained by son on partition — Not 
“assets” within this Section so long as the 
father is alive.) 

la. (’35) AIR 1935 Cal 713 (714). 

(’31) AIR 1931 All 306 (307) : 53 All 529. 
iSee also (’03) 30 Cal 961 (964). (Transfer of 
all its properties by one limited company to 
another — Former company cannot be said to 
have died.)] 

2. (’35) AIR 1935 Mad 907 (907, 908). (Pro- 
perty of a person who is adjudicated an insol- 
vent vests in the Official Receiver from the date 
on which the person applies for insolvency.) 

(’29) AIR 1929 Mad 609 (611). 

(’14) AIR 1914 P G 129 (130, 131) : 42 Cal 72 : 41 
Ind App 251 (P C). 

[But see (’70) 14 Suth W R 33 (35, 36) (P B). 
(Not good law: see 29 Cal 428 (PB).] 

3. (’85) 8 Mad 554 (556). 

(’02) 29 Gal 428 (432, 433) (P B). 

See also S. 64, Notes 10 and 14. 

4. (’84) 10 Cal 150 (157, 158) (P B). 
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certain powers for the purposes of the Section. Now tlie executing Court may be the 
Coui^t which passed llio decree or it may bo the Court to which it is sent for execu- 
tion." The n 2 )])lication to execute tlio decree against tlie legal representative must under 
cl. (1) bo made to the Court xohicli tmssed the decree.^ The Section, however, does 
not specify wliicli Court lias to lyass orders ilicreon. At any rate the Court that passed 
tho decree need only decide one point, vi;5., whetiier the decree is executable against 
the legal roi)rosontativo, and pass orders accordingly.'^ All further proceedings, inclu- 
sive of ordering notice of execution can, whore the decree is sent to another Court 
for execution, 1)0 talvcn by tho Court executing tho decree.® As to tho effect of non-, 
compliance with tho rule that the application for substitution should bo made to the 
Court which passed tho decree, see Section 42, Note 1 a 7 i(e. See also the case cited 
below.®'* The execution proceedings once commenced can be continued after the death 
of tho judgment-debtor by substitution of tho name of his legal representative in place 
of his iinmo in tlio ajiidication for execution. No fresh or substantive application under 
0. 21 K. 11 is necessary.® 

An application under this Section is necessary only when further execution is 
needed or asked for. A separate aiiplication merely for substituting a legal representa- 
tive is not necessary” and no limitation is prescribed for such substitution in exeentioh' 
Ijrocecdings which do not abate merely by the death of tho parties.® See 0. 22 R. 12. 


It is not incumbent on a party, to bo entitled to apply under 0. 9 R. 13 of 
tho Code as tho legal representative of tho deceased defendant, to be first brought on 
record under Section 50 before filing an aiiplication to sot aside the ex parte decree.® 

44. Execution against wrong legal representatiye or without the legal 
representative. — It has been seen in Note 63b to Section 11, ante, that a decree 
against one of several representatives will, in tho absence of fraud or collusion, bind 
all tho representatives, but that a decree against a wrong person as the legal repre- 
sentative does not bind tho real representatives. The same principles will apply to 


execution proceedings taken against legal 

2. Sco Sections 37 and 38 sui^-a, 

3. (’37) AIR 1937 Pat 239 (241). (A I R1928PC 
1G2 rolled on). 

(’34) AIR 1934 Bom 215 (21G). (Application to 
bring on record legal rc23rcsoutativcs of judginont- 
debtor is to be made to the Court jiassing the 
decree and not to the Court to which decree is 
sent for execution.) 

(’05) 28 Mad 4C6 (471, 472) (P B). 

(’95) 17 All 431 (432). 

(’94) 18 Bom 224 (22G). (Although notice to party 
bo sent by execution Court.) 

(’07) 17 Mad L Jour 300 (301). (Order passed by 
execution Court not void if objection waived 
by parties.) 

(’12) 17 Ind Cas 293 (294) (Mad). 

(’26) AIR 1926 Mad 411 (412). 

4 . (’05) 28 Mad 466 (470). 

(’95) 17 A11431 (432). (Execution Court may deter- 
mine extent of legal representative’s liability.) 

(’26) AIR 1926 Mad 411 (412). 

(’28) AIR 1928 Rang 40 (42) : 5 Rang 775. (The 
order permitting execution against the legal 
representatives can be made ex parte.) 

5. (’94) 18 Bom 224 (226). 

5a. (’38) AIR 1938 Rang 385 (387). (Question 
as to whether application to add legal representa- 


representatives. Thus, a proceeding taken* 

tive of a deceased judgment-debtor should be 
made to tho Court passing decree or to Court 
which is executing decree is one of procedure 
and not one of jurisdiction — In case of non- 
comi^lianco with procedure the defect might 
bo waived.) 

6. (’36) AIR 1936 Bom 456 (457). 

(’09) 4 Ind Cas 839 (841) : 34 Bom 142. 

(’31) AIR 1931 Mad 303 (312). 

(’05) 2 Cal L Jour 544 (545), 

(’30) AIR 1930 Sind 16 (17). 

See also Note 4 to Section 146 infra. 

7 . (’36) AIR 1936 Oudh 152 (153) ; 11 Luck 500. 
(’21) AIR 1921 Mad 693 (693). (Execution was 

unnecessary for 20 years — Decree-holder not 
barred.) 

[Sec also (’33) AIR 1933 Mad 568 (568, 569). 
(Application for execution against legal repre- 
sentative under this Section need not contain a 
prayer for substitution of the legal representa- 
tive on the record.)] 

8. (’20) AIR 1920 All 171 (172) ; 42 All 570. 

9. (’25) AIR 1925 Oudh 370 (371) : 27 Oudh 
Cas 299. (Provisions of S. 146 the same.) 

[But see (’05) 28 Mad 861 (362)_. (Under old 
Code and not good law now in view of S. 146.)] 



LEGAL EEPEESEETATIVES 


539 


against one of several representatives who prima facie is entitled to represent the 
estate of the deceased is binding on all the representatives.^ But if it is taken against 
a wrong 'person as such legal representative, it will as a general rule not hind the 
actual or real legal representatives.® (See also Note 6 to Section 52.) Where, however, 
in such a case the real representative stands by and allows the proceedings to he taken 
or continued against a wrong person w/to is alloiued to he in possession of the estate 
of the deceased, he and persons claiming through him will not be allowed to challenge 
the proceedings subsequently.® 

Similarly, where a wrong person is impleaded as a legal representative but the 
Court decides that he is the true , heir and orders execution to proceed, such pro- 
ceedings cannot be said to be void for want of jurisdiction.^ 


Another class of cases may be noted in this connexion, namely, cases where 
one person is competent, in law, to represent the interest of others in the estate, as 
for instance, a Hindu father or manager of a pint Hindu family, or the guardian of 
a minor, or a Hindu widow; in all these cases the proceedings taken against such 
persons in their representative capacity are binding on all persons who are represented 
by the person against whom such proceedings are taken.® But if the proceedings are 


Note 14 

1. (’79) 4 Gal 342 (345). 

(’09) 4 Ind Gas 1059 (1060) ; 33 Mad 6. 

(’17) AiE 1917 Mad 979 (980, 981). (Position 
justified on the analogy of S. il, Espl. 6.) 

(’16) AIR 1916 Mad 1022 (1024). (Eepresentation 
must be without fraud and collusion.) 

(’25) AIR 1925 Oudh 330 (331, 334, 336, 337) : 
28 Oudh Gas 177. (The same law applies to 
Mahomedans also.) 

(’03) 30 Gall044(1057 to 1059). (Residuary legatee 
in possession.) 

(’89) 12 Mad 90 (91). 

(’03) 26 Mad 230 (234). 

[But see (’79) 4 Gal 142 (156) (P B). 

(’82) 11 Gal L R 268 (272).] 

2. (’05) 32 Gal 296 (315) ; 32 lud App23 (PG). 
(’10) 32 All 404 (409). 

(’10) 6 Ind Gas 627- (629) (Gal). 

(’ll) 12 Ind Gas 915 (918) : 34 All 79. 

(’85) 9 Bom 86 (93). (But legal representatives must 
not wilfully put forward ‘wrong person’ as legal 
representatives.) 

(’85) 9 Bom 429 (432). (Decree against widow 
when minor son ignored — Widow does not 
represent minor son.) 

(’97) 21 Bom 424 (451) (P B). 

(’13) 18 Ind Gas 381 (382) (Bom). 

(’95) 22 Gal 903 (908). 

(1900) 27 Gal 242 (258). 

(’13) 21 Ind Gas 519 (519) (Gal). 

(’16) AIR 1916 Gal 661 (662). 

(’19) AIR 1919 Gal 831 (833). 

(’ 22) 70 Ind Gas 886 (887 ) (Gal) . 

(’88) 11 Mad 408 (410, 411). 

(’le) AIR 1916 Mad 726 (727). 

(1894) 1894 App Gas 437 (442), MohamaduMohi- 
deen v. Pitchey. (Greditor of deceased debtor 
cannot sue unless a person intermeddles with 
estate or proves a will.) 

(’12) 16 Ind Gas 690 (691, 692) (Gal). 

(’05) 2 Gal L Jour 484 (486, 487, 483, 432). 


(’09) 2 Ind Gas 818 (819) (Gal). (Gase under Pro- 
bate and Administration Act.) 

(’02) 4 Bom L R 340 (341). 

(’17) AIR 1917 Mad 979 (980, 981). 

(’21) AIR 1921 Bom 385 (388, 389): 45 Bom 1186. 
(Sale in absence of and without notice to legal 
representatives.) 

(’81) 6 Gal 777 (784, 785). (Where on widow’s 
death a person is impleaded asherlegalrepresen- 
tative without deciding if he was really so or not.) 

3, (’79) 3 Gal L Rep 157 (158). 

(’79) 4 Gal 342 (345, 346). 

iSec also (’16) AIR 1916 Mad 1022 (1024). (Wrong 
representative bona fide sued — Legatee was held 
bound by decree).] 

4, (’01)25BomJ37(347) : 27 Ind App 216 (P G). 
(Because Court has jurisdiction to decide wrong 
as well as right.) 

(’25) AIR 1925 Oudh 330 (334): 28 Oudh Gas 177. 
(Decree against ostensible owner binds true 
owner.) 

(’26) AIR 1926 Oudh 613 (614). (25 Bom 337 
. (P C), Followed.) 

5, (’72) 24 Suth W R 109 (109). 

(’81) 3 All 517 (519). (For limitation' purposes.] 
(’88) 12 Bom 48 (50). (Do). 

(’88) 12 Bom 101 (103). 

(’90) 14 Bom 597 (603). (Manager.) 

(’96) 20 Bom 338 (344, 345). (Prindme xwjEs 
Mahomedans also.) 

(’97) 21 Bom 539 (542, 543),. (Mrnnr 
sented by widow.) 

(1900) 24 Bom 1.35 (147). 

(’87) 15 Cal 70 (32): 24 
Re Ko, 1 (P C). 
family.) 

(’89) 12 Mad 9D (£2;. i:;.- 

(’78) 10:7af.4S2 .'=jv3: 


/ 
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■will be bound by the doctrine of Us pendens and the decree can consequently be 
enforced against him.'* 

_ 49. Appeals, — Orders under this Section are appealable if the conditions of 
Section 47 are satisfied.* See also Note 5 above, and Note 84 to Section 47, 


Peooeduee in Execution 


Powers of c 1 1 51 . Siibject to sucli coiiditions and limi- 

cnforce execution. tations as may be prescribed, the Court may, 

on the application of the decree-holder, order 
execution of the decree — 


(a) by delivery of any pro2ierty sj^ecifically decreed ; 

(b) by attachment and sale or by sale without^attachment 

of anj^ property ; 

(e) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(e) in such other manner, as the nature of the relief 

granted may require : 


^Provided that, tohere the decree is for the payment of money, 
execution h'y detention in prison shall not he ordered sinless, after giv- 
ing the judgment-dehtor an opportunity of showing cause why he 
should not he committed to pn'ison, the Court, for reasons o'ecorded in 
meriting, is satisfied, — 

(a) that the judgment-dehtor, with the object or efect of ob- 
structing or delaying the execution of the decree, — 

(i) is likely to abscond or leave the local limits of the 
jiirisdiction of the Court, or 

(ii ) has, after the institution of the suit in ivhich the decree 
was passed, dishonestly transferred, concealed, or 
removed any part of his property, or committed any 
other act of had faith in relation to his property ; or 
(h ) that the judgment-dehtor has, or has had since the date of 
the decree, the means to pay the amount of the decree or 
some substantial part thereof and refuses or neglects or 
has refused or neglected to pay the same, or 


4. (’27) AIR 1927 Bom 93 (95) : 51 Bom 37. . 
Note 19 

1. (’87) '1887 Pun Be No. 87, p. 183. 

(’73) 20 Suth W E 280 (282, 283). 

(’87) 9 All 605 (608). 

(’90) 12 All 313 (327). 

(’91) 13 All 290 (294, 295). (Costs by.legal repre- 
sentative improperly impleaded.) 

(’89) 16 Cal 1 (6, 7, 8). (Questions of liability of the 


property to be taken in execution in the hands 
of legal representative are within S. 47.) 

(’89) 16 Cal 603 (605, 609). 

(’90) 17 Cal 711 (720, 721) (P B). 

(’84) 7 Mad 255 (257, 258). 

(’87) 10 Mad 117 (120). 

(’03) 26 Mad 501 (501, 502). 

(’21) AIR 1921 Sind 29 (32) : 15 Sind L B 47. 
(’28) AIR 1928 Rang 40 (41) : 5 Bang 775. 
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(c) that the decree is' for a sum for which the judgment-debtor 
was bound in a fiduciary capacity to account. 

Explanation. — In the calculation of the means of the judgment- 
debtor for the purposes of clause (b ), there shall be left out of account 
any property which, by or under any latv or custom having the force 
of laio for the time being in force, is exempt from attachment in execic- 
tion of the decree. 


[See 0. 21 Br. 30 to 31, 35, 53, 56 and 61 ; 0. 10 B. 1 ; also 
-Ss. 51 and 68 to 72.] 

a. Proviso inserted by the Code of Civil Procedure (Amendment) Act, 193G (XXI of 1936), S. 2. 

Synopsis 


1. Scope of the Section. 

la. “Subject to such conditions and limita* 
tions as may be prescribed.” 

2. Powers of the Court in execution. 

3. “By delivery of any property speci- 
fically decreed.” 

4. “By attachment and sale or by sale 
without attachment of any property.” 
— Clause (b). 


5. “By arrest and detention.” 

5a. Proviso to the Section. 

6. “By appointing a receiver.” — Clause 
(d). 

7. “In such other manner," etc. 

8. “On the application of the decree- 

holder.” 

9, Appeal. 


Other Topics 


Decision of questions relating to execution. See 
S. 47. 

Executing Court, if can go behind decree. See 
Note 8 to Section 38. 

Simultaneous execution. See Note 2, 

Appointment of receiver to collect future main- 
tenance. See Note 6, 

Power to sell includes power to order temporary 
alienation. See Note 4. 

Tower to appoint decree-holder himself as recei- 
ver. See 0. 40 R. 1, Note 11. 


Receiver in respect of inalienable property. See 
Note 6. 

Receiver in respect of inalienable property whore 
there are other hj'pothcca which can bo sold. 
Sec 0. 40 E. 1, Notes. 

Power of receiver to sue in a Court outside the 
jurisdiction of the Court appointing him. 
See Note G; see also 0. 40 R. 1 Note 12. 
Adjustments or agreements of parties relating to 
execution. See Note 7; see also 0. 21 R. 2, 
Notes. 


1. Scope of the Section. — This Section was newly inserted in the Code on 
the suggestion of the Advocate-General of Madras.^ It enumerates in general terms 
the various modes^ in which the Court may, in its discretion, order the execution of 
a decree according as the nature of the relief granted may require. In the Notes on 
Clauses the Select Committee observe as follows : “This clause states generally the 
powers of the Court in regard to execution leaving the details to he determined by 
rules. It will be observed that the power to direct immediate execution is no longer 
restricted to one class of suits but that it is now general in terms. Any limitation that 
may be found necessary will be imposed by rules.” The Section accordingly is made- 
to operate “subject to such conditions and limitations as may be prescribed.” 

la. “Subject to such conditions and limitations as may be pres- 
cribed.” — This Section merely enume rates the different modes of execution in general 

Section 51 — Note 1 

1. (’19) AIR 1919 Oudh 326 (327) : 22 Oudh Oas l94. (Receiver to collect rents— IMortgage decree.) 

2. (’36) AIR 1936_Pesli 209 (210). (Methods provided are distinct — Application for execution in one- 

method .is distinct from application for execution in another method.) 
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tsrrQS while the coiiclitious find limitfitions uudei.' which alone the I'cspectivo modes 
can he availed of are prescribed further on by dififerent provisions. As observed by 
Sulaiman, 0. J., in Anadilal v. Rain Saniii} “The Legislature has taken care to 
preface the Section with the words ‘subject to such conditions and limitations as may 
be prescribed. It is obvious that there is no wide and unrestricted jurisdiction to order 
execution in every case in all the wa 3 's indicated therein. The jurisdiction has to bo 
exercised subject to such conditions and limitations as may be prescribed by the rules 
in the following schedule . . . Obviously, all tbe various modes mentioned in Section 51 
are not open to an executing Court in every case ; it is to be guided bj’' the procedure 
laid down in the schedule, and must resort to the method appropriate to each case.” 

“Prescribed” under Section 2 (16) means “prescribed by rules”, and “rules,” 
under Section 2 (18) means “rules and forms” contained in the First Schedule of the 
Code or framed by the respective superior Courts in different Provinces under Section 
122 or Section 125. 


2. Powers of the Court in execution. — It is for the jnclrjvicnt-cmlitor to 
decide in which of the several modes mentioned in the Section lie will execute liis 
decree; and the Court has no authoritj’- except under the circumstances mentioned in 
the proviso, to refuse to order execution of the decree in the mode asked for on the 
ground that the decree-holder should, in the first instance, proceed by another mode.^ 
.On the same principle, a Court passing a decree against a defendant should not ordi- 
narilj’’ place any limitation as to the mode in which it is to bo executed.” In fact, a 
decree may, under the provisions of 0. 21 R. 30, bo executed siinnltaneoushj against 
both the person and the property of the judgment-debtor,*^ though the Court has, 
under 0. 21 R. 21, a judicial discretion to refuse to order such simultaneous execution 
in proper cases. The reason is that, as their Lordships of the Privy Council ])oinlcd 
out in the undermentioned case,^ "the difficulties of a litigant in India begin wlion ho 
has obtained a decree” and that far too many obstacles are placed in the way of a 
decree-holder who seeks to execute his decree against the property of the judgment- 
debtor. It is also an important principle of law that rules of procedure are only 
handmaids of justice and ought not to be used for obstructing justice. It is accordingly’ 
the duty of the Court executing the decree to aid the decree-holder in realising tlio 
amount duo under his decree, and it should therefore offer him all ix^ssiblo and reason- 
able facilities for realising the decretal amount in as short a time as jw-ssihlo.* As (o 
simultaneous executions generally, see Note 10 to Section 3S and 0. 21 Rr. 21 and .‘10. 

Ordinarily there can be only complete execution hut where it is ineffectual 
and invalid, another execution, valid in law, can he ordered.^'' Thus, where a delivery 
of ixDs^ession was made after an unconditional order of stay of execution had hecn 
passed hy the .Appellate Court, and consequently hecame incfiectual, the decree-holder 
can, after the dismissal of the appeal hy the judgment-dchtor, aga.in a))ply for deli’.'cry 
of jwsscssion.^ 


Note In. 

1. (’SG) AIR 103GA]l-Jt>5(502):GS,\nC}30 (FIJ). 
Note 2 

1. COG) .AIR IP.GG Po-h 4G (47). 

(TC) AIR 1C'2G Lah 110(110): G Lab 555. (Arr; 
for rcccvcrv cf inrnev.) 

2. CIS) AIR lOIG Cr.l'lBG (1?G). 

2n. Ncto 4 to O. 21 R. .30. 

[6Vc- c.U:. CCalAIRIOoSP.it 120;iOI):lT Pr.tCli 


3. (’72) 17 Suth W R 470 (!G0) (PC). 

4. (’30) AlP. 10.;G C il 2:VS (2:;0). 

(’20) AIR It'.iG Pal 7G (77). (Coart dioal! t.'\ 
T ''tt’or;c or ‘’.av tJ:c';uti'j!!fcraarCi'orr*.MvI'.r;a 
ti 

*- 4b. P12) IG la-I C.r- 70'i (701-) (Cal). 

(’10) S Iral ('.a 410 t! 11) (Oa Ih). 

4b. 0.31) AIR 10;U P.v* 2:i (217, 2’/;) : 10 P'.t 
G70 IVVA. 

j 5. (*1-4 IG l!;'l C.'-a 707 (720^ (C-.li, 
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I , 8. “By. delivery of any property specifically decreed.” — As to the mode 
of execution of a decree for specific moveable property, see 0. 21 R. 31 and that for 
specific immovable property, see ,0. 21 Er.35 and 36. As to whether, in an order for 
delivery of any property decreed, the Court can grant an alternative relief by way of 
damages in default of such delivery, see Note 7 below. 

4. “By attachment and sale or by sale without attachment of any 

property” Clause Cb). — 'Where the decree itself divscts tli6 scUb of properties, as 

in the case of mortgage decrees, it is clear that no attachment is necessary for bringing 
the properties to sale in execution of that decree.^ But, is an attachment an essential 
pre-requisite for the validity 'of sale of property in execution of a mo7iey decree^} ' In 
order to answer this question it is necessary to read this- Section, which enables a 
Court to order a sale without attachment, along with 0. 21 R. 30, which provides that 
a money decree may be executed by attachment and sale of the judgment-debtor’s 
property, and along with 0. 21 R. 64, which provides that the Court may order that 
any property attached hy it shall he sold, Under the old Code which contained no 
provision corresponding to the present Section, there was a conflict of opinion, one 
class of cases holding that the object of an attachment is to bring the property under 
the control of the Court with a view to prevent the judgment- debtor from alienating 
it, and that the absence of attachment is nothing more than an irregularity and does 
not ipso facto vitiate the sale;^ and another class of cases holding that an attachment 
is an essential preliminary to sales in execution of simple decrees for money, and that 
the absence of attachment makes the sale de facto void.® 

The present Section 51 now makes it clear that a sale without attachment is 
not without jurisdiction though in view of 0. 21 Rr. 30 and 64 it may amount to ah 
■'irregularity. This is the view taken by the High Courts of Lahore,®®’ Patna,^ Madras® 
and Rangoon.® The High Court of Calcutta^ has, on the other hand, held, relying on 
certain observations of their Lordships of the Privy Council in Baja Thahur Barmha 
V. Jiban Bam Martoari,^ that a sale without attachment is ipso facto void. The 
High Court of Bombay also has held in an earlier decision that a property cannot be 
■sold without attachment.® Neither of these decisions, however, adverted to Section 51, 
nor, it is submitted, does the decision in Thahur Bamnha's case support the view 
taken by them.®® The said decisions cannot be accepted as sound. The purpose of 
■attachment being to prevent a judgment-debtor from placing' any obstacles in the way 
of the Court selling the property, it cannot be that the want of it will vitiate a sale 
zoliich h as actually been effected witho7tt a7iy such obstacles. In a recent decision 
Note 4 

1. (’29) AIR 1929 Lah 90 (91) : 10 Lah 543. 

(’06) 33 Oal'676 (678). 

■(’21) AIR 1921 Pat 320 (321). (Mortgage suit — 

Corapromise decree not expressly' providing for 
attachment — Attachment not necessary ) 

2. (’99) 21 All 3il (313). 

■(’67) 8 Suth W R 9 (10). 

(’91) 18 Oal 188 (192, 193). 

(’94) 21 Cal 639 (641). 

,(’11) 9 Ind Gas 918 (922) (Cal). . (Case under the 
• old Code.) 

(’0() 30 Mad 255 (264). (Appointment of receiver 
means that property is under attachment ) 

(’13) 18 Ind Gas 498 (499) (Mad). 

<’99)21 All 140.(141, 142). . 

..{See also (’07) 34 Gal 811 (820, 821) (PB)., (Notice 
under S. 10, Public Demands Recovery Act, 

3GPC. 35., 


1895 is condition precedent — Plaintiff should 
recover possession saying sale has not affected 
his title.)] 

3. (’83) 5 All 86 (91) (PB). • ' 

(’88) 10 All 506 (510). 

(’85) 7 All 702 (706, 70S). 

(’87) 9 All 136 (138). 

(’92) 16 Bom 91 (101). 

3a. (’30) AIR 1930 Lah 685 (685, 686). 

4. (’23) AIR 1923 Pat 45 (47, 48) ; 2 Pat 207. 

5. (’26) AIR 1926 Mad 211 (214, 215). 

6. (’24) AIR 1924 Rang 124 (126): 1 Rang 533. 

7. (’IS) AIR 1918 Cal 1036 (1037). 

[But see (’27) AIR 1927 Cal 847 (847).] 

8. (’13) 21 Ind Gas 936 (937) : 41 Cal 590 : 41 

Ind App 38 (PC). ■ : 

.9. (’ll) 12 Ind Gas 911 (912) : 36 Bom 156; ■ 

9a. (’26) AIR 1926 Mad 211 (214, 215). ■; . : 


s 
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of tlio J3onil)ay Higli Courfc"'^ tbafc ponrfc also has held, dissenting from its earli 
decision, that a sale in. execution without an attachment is not a nullity. 

Section ol clause (b) cm]X)wci'ing the Court, in general terms, to attach ai 
sell in execution o?n/ properly must he intcrj)roled to mean that the Court has juri 
diction to attach and sell in execution any property which the decree-holder pu 
forward as the property of his jiulgmcnt-dchlor.^'* If the property does not belong ; 
the judgmcnt-dchtor but to a stranger, the latter will not he bound by the sale : 
any way.^^ But it ^is not void as between the dccrec-holdei', judgment-debtor and tl 
auction-purchaser, and the purchaser can only apply under 0. 21 E. 91 to set asic 
tiic sale on tlie ground that the judgment-debtor has no saleable interest in the pn 
porty sold. The property to bo sold must, liowever, be saleable propertij und( 
Section GO of tho Codc.^'* Thus, lands inalienable according to the provisions of si^eci 
enactments such as Section 3 of tho Bengal Eegnlation III of 1872, or Section 1 
of the Punjab Alienation of Land Act,^^ cannot be sold in execution. 

Tliere is a dillcrcnce of opinion on tho question whether the Court cai 
under this clause, order a temixn'arj' alienation of property’^ in execution, such as b 
mortgaging or leasing it out for a term. There is also a conflict of opinion on tb 
question whether, where a sale is prohibited under a special or local Act, the Court cai 
by way of execution, grant a mortgage or a lease of the judgment-debtor’s property 
On tho yirst question it has hcon held by the High Court of Lahore that Section 7 
implies that the Court has authority to order a temixjrary alienation of the judgmeni 
debtor’s iwopcrty. It has also held that tho power to transfer the entire bundle c 
rights constituting ownership by way’ of sale includes the lesser power of transferrin 
some of those rights. The High Court of Allahabad has, on the other hand, dissente 
from tho Lahore view and has held that a power to sell does not include a powe 
to grant a lease. As regards Section 72, it lias lield that that Section circumscribes th 
Court’s powers as regards tho granting of leases to tlie conditions in-escribed by it.’ 
Tho Peshawar Judicial Commissioner’s Court has held that the Court has power, apar 
from the provisions of Section 72, to order a temporary alienation of the judgment 
debtor’s property.’"'' Tlie Nagpur High Court has held that the Court has no inJieren 
power to ordor temporary alienation, apart from the in’ovisions of Section 72.’'^’’ 

On tho second question, the High Court of Lahore holds that the prohibitioi 
of sale does not prevent tho Court from mortgaging or leasing the property under thii 
clause and that the provisions of Section 72 do not affect the powers of the Court ii 
this respect.’® According to the High Court of Allahabad, as has been seen already 
the power to grant a lease arises only under Section 72 which applies only when i 
sale has been ordered, so that, where no sale can be ordered by’’ reason of statutory 


9b. (’39) AIR 1939 Bom 277 (278) : 41 Bom L E 
463 (468, 469). 

10. (’27) AIR 1927 Mad 394 (394, 395): 50 Mad 
639 . (It does not mean that the Court can sell 
properties which before the sale all parties knew 
did not belong to the judgment-debtor.) 

[Sec also (’22) AIR 1922 Lahl47 (148). (Attach- 
ment of land belonging to gaddinashin and 
entered in the name of the shrine — Attempt 
to defeat execution by getting property’- mutated 
in the name of shrine — Attachment should be 
ordered as requested by decree-holder.)] 

11. (’26) AIR 1926 Oudh 501 (502). 

12. (’27) AIR 1927 Mad 394(394,395); 50 Mad 639. 

13. See Note 5, Section 60. 


14. (’29) AIR 1929 Pat 700 (701): 9 Pat 368 (FB) 

15. (’20) AIR 1920 Lah 456 (459);lLahl92(FB) 

16. (’30) AIR 1930 Lah 77 (78). 

(’29) AIR 1929 Lah 195 (195). 

(’20) AIR 1920 Lah 456 (459) : 1 Lah 192 (FB). 
(’36) AIR 1936 Lah 696 (698). 

17. (’38) AIR 1938 All 290 (291, 292) : I L R 
(1938) All 528 (FB). (AIR 1932 All 571 overruled. 

, (See also (’37) AIR 1937 All 699 (700, 701).] 
17a. (’36) AIR 1936 Pesh 90 (91). 

(’35) AIR 1935 Pesh 113 (114). 

17b. (’37) AIR 1937 Nag 41 (42). 

18. (’20) AIR 1920 Lah 456 (459): 1 Lah 192 (FB), 
[Sec also (’36) AIR 1936 Lah 30 (31).] 
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prohibition, the Court has no po’sver to grant a lease at all.^'’ 

According to the Judicial Commissioner’s Court of Pesha^^var, -when a sale is 
prohibited, all povrers, such as those of mortgaging or leasing the property which are 
derived from the power to sell are also taken away."'* 

The Nagpur High Court has held that the Court cannot order the attachment 
of property for the purpose of temporary alienation when such x^roperty is not liable 
to be sold in execution 

"Where not only a sale but also a temporary alienation is prohibited, it is of 
course clear that the Court cannot, by way of execution, make an order for tempo- 
rary alienation.-^ 

The word “sale” in the Section includes not only a sale in court auction but 
also a sale by a nominee of the parties under a consent decree.'" 

The fact that immovable property is attached before judgment and the attach- 
ment is continued after the decree will not disable the decree-holder from apjjlying 
for the attachment and sale of the moveable in’operty of tl)C judgment-debtor.-^ 

5, “ By arrest and detention.” — Under 0. 21 B. 30 a decree for the pay- 
ment of money, including a decree for the iiayment of money ns an alternative to 
some other relief, may be executed by the detention in the civil prison of the judgment- 
debtor. Under 0. 21 B. 31 (l) a decree for siiecific moveable xn’opcrty may bo similarly 
executed by the arrest and detention of the judgment-debtor. But there are some 
exceptions to this rule. Thus, a decree cannot be executed by arrest and detention 
where the judgment- debtor is a woman (Section 56) or a minor or legal rexircsentativo 
of a deceased person (Sections 50 and 52).^ 

As has. been seen in Note 2 above, it is for the judgment-creditor to decide in 
which of the several modes he will execute his decree. Where, therefore, a decree- 
holder prays for the arrest of the judgment-debtor the Court cannot (except as provided 
for by the proviso) compel the decree-holder to proceed against his inoperty^^ or to 
accept payment by instalments.' 

See also Sections 55 to 59 and 0. 21 Br. 30, 31 (1) and 37 to 40 infra which 
contain further provisions on this mode of execution. 

5a. Proviso to the Section. — The proviso to the Section was inserted in 
the Code by the Code of Civil Procedure Amendment Act of 1936 (21 of 1936), Sec- 
tion 2. The proviso restricts the power of the Court to arrest the judgment-debtor in 
execution of a money decree and lays down that except in certain sx)ecified cases, the 
judgment-debtor shall not be arrested in execution of such a decree. See the under- 
mentioned cas es^ decided with reference to the iiroviso. 

('3G) AIR 1936 Pesh 46 (47). 

(’85) AIR 1935 Cal 127 (129). 

2, (’30) AIR 1930 Lak 220 (221). 

Note 5a 

1. (’39) 43 Cal W N 427 (429) (In the calculation 
of the means of the judgment-debtor for the 
purpose of S. 51 proviso, cl. (b), 0. P. Code, 
the necessary expenses of maintaining the life of 
the debtor and of his dependants must be taken 
'into account and deducted from his income.) 
(’39) AIR 1939 Lah 299 (299, 300). (Judgment- 
debtor being agriculturist, Court while deter- 
mining question of his capacity to pay decretal 
• amount cannot take into account his agricul- 
tural lands and residential houses.) 


19. (’38) AIR 1938 All 290 (291, 292) : I L R 
(1938) All 628 (PB). 

(’37) AIR 1937 All 699 (700, 701). 

20. (’36) AIR 1936 Pesh 90 (90, 91). 

[But see (’35) AIR 1935 Pesh 113 (114).l 

20a. (’37) AIR 1937 Nag 41 (43). 

21. (’29) AIR 1929 Pat 700 (701); 9 Pat 368 (PB). 

22. (’17) AIR 1917 Gal 740 (742); 44 Cal 789. 

23. (’36) AIR 1936 Bom 268 (272). 

Note 5 

1. (’22) AIR 1922 Nag 98 (100,101): 18 Nag LE 
145 (Judgment-debtor a woman.) 

la. (’39) 180 Ind Oas 767 (769) (Pat). . :■ 

(’37) AIR 1937 Oudh 379 (381) : 13 Luck 340. 
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6. “By appointing a receiver”— Clause (d). — Execution by appointment of 
a receiver is known as equitable execution?- and is entirely within the discretion of 
the Gourt.2 It is thus an exception to the general rule stated in Note 2 above that it 
is for the decree-holder to choose the mode of execution and that the Court has no 
power to refuse to order execution in the mode asked for. This mode of execution 
was being adopted by Courts even under the old Code,^ and this Section only gives 
legislative sanction to the exercise of such powers. The Section, however, does not 
confer a general power on the executing Court to appoint a receiver in every case. 
It merely prescribes a mode of execution of the decree hy appointment of a receiver 
while the conditions and limitations under which such appointment is to be made are 
prescribed by 0. 40 E. 1.^^ 

There is a difference of opinion as to whether a receiver may be appointed in 
respect of properties ^ohich cannot he attached and sold. According to the High Courts 
of Allahahad,^^ Calcutta,^ and Lahore'^^ and the Judicial Commissioners’ Courts of 
Nagpur,® and Peshawar,®^ such an appointment can be made, the Nagpur Court taking 
the view that the appointment of a receiver does not amount to attachment. The High 
Court of Patna has, on the other hand, held that such an appointment amounts to an 
equitable attachment and that therefore no such appointment can be made in respect 
of properties not liable to be attached and sold under Section 60.® The Allahabad High 
Court has held in a recent decision that where the law prohibits the dispossession of 
the judgment-debtor from certain property, a receiver cannot be appointed in respect 
of such property.®^ No receiver can he appointed in respect of a mere right to fuUire 


(’39) AIR 1939 Pat 22 (22). (The onus of proof is 
on the decree-holder to establish that the judg- 
ment-debtor had sufficient means to pay the 
debt within the meaning of sub-ol. (b) of the 
proviso.) 

(’38) AIR 1938 Cal 448 (449). (Fraudulent con- 
cealment or transfer of property — What amounts 
to, within the meaning of the proviso.) 

(’38) AIR 1938 Lah 692 (693). (Arrest is not pos- 
sible unless there has been some contumacious 
conduct on the part of the judgment-debtor and 
mere inability to pay does not justify arrest.) 

(’38) AIR 1938 Pesh 17 (18). (Judgment-debtor 
after decree selling his property but neglecting 
to pay decretal amount is liable to be detained 
in civil prison.) 

Note 6 

1. (’39) AIR 1939 Gudh 116 (118). 

(’29) AIR 1929 Pat 700 (701) : 9 Pat 368 (FB). 
(Equitable execution is equitable attachment.) 

(’33) AIR 1933 All 227 (228). (Application Ijy 
defendants.) 

(’30) AIR 1930 Mad 4 (9,10). (Receiver is an officer 
of the Court — Second defendant appointed.) 

(’32) AIR 1932 Cal 189 (192) : 59 Cal 205. (Such 
appointment to be deemed as one under 0 . 40 R 1.) 

(’30) AIR 1930 Cal 159 (159). (Affirmed in AIR 
1931 P C 160.) 

[See also (’24) AIR 1924 Nag 165 (166). (Appoint- 
ment of a receiver is a mode of execution.)] 

2. (’39) AIR 1939 Oudh 116 (118). 

(’36) AIR 1936 Bom 399 (400). 

(’13) 21 Ind Gas 283 (286, 287); 16 Oudh Cas 238. 

(Property unsaleable for rent and profits.) 


(’32) AIR 1932 Cal 189 (192); 59 Cal 205. (Decree, 
holder cannot ask for appointment as a right.) 
(’31) AIR 1931 Oudh 307 (308) : 7 Luck 203. 

(’32) AIR 1932 Mad 193 (195). (Third party in 
possession — Parties without present right cannot 
disturb him — Appointment when just and con- • 
venient.) 

[See also (’33) AIR 1933 Sind 231 (232). (Defen- 
dant and property not under Court’s jurisdic- 
tion and not a subject of suit or execution — ■ 
Appointment refused.)] 

3. (’87) 11 Bom 448 (455). (Under S. 503 of 
C. P. Code of 1882 to collect attached debt.) 

3a. (’37) AIR 1937 All 389 (392, 393) : I L E 
(1937) All 542. 

(’37) AIR 1937 Lah 738 (739). 

(’37) AIR 1937 Oudh 232 (233). 

Sb. (’34) AIR 1934 All 605 (606). (Money decree 
against agriculturists in Bundelkhand.) 

4. (’12) 14 Ind Cas 227 (228) ; 39 Cal 1010. 
(Income of Ghatwali property is not itself Ghat- 
wall property and is liable to be sold.) 

(’30) AIR 1930 Cal 159(160). (Affirmed on appeal 
in AIR 1931 P C leO.) 

4a. (’38) AIR 1938 Lah 458 (458). 

5. (’15) AIR 1915 Nag 98 (99); 11 Nag L R 113. 
(Money decree in lieu of maintenance — Sir land.) 

(’33) AIR 1933 Nag 266 (267). (AIR 1925 P 0 
176, Foil. — Inam Jahagir — For share in the 
Jahagir property profits.) 

5a, (’38) AIR 1938 Pesh 30 (31), 

6. (’29) AIR 1929 Pat 700 (700, 701); 9 Pat 368 
(FB). (Agricultural lands in Sonthal Parganas.) 

6a. (’37) AIR 1937 All 389 (392, 393). (Land not 
transferable under Agra Tenancy Act.) 
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maintenance inasmtich as such a right is not property at all/ But where the main- 
tenance is charged on property or is to come out of specified properties, it has been 
held by the Privy Council that a receiver may be appointed for realising the rents 
and profits of the properties and for applying them towards the maintenance of the 
debtor and the balance towards the discharge of the decree debt.® 

A receiver may be appointed to realise a decree or debt which has been 
attached iu execution proceedings/ or to collect the future rents and profits accruing 
due from attached properties/® or from the estate of a deceased debtor in the hands of 
his heirs/^ or even in respect of property situate outside the Court’s jurisdiction/^® or 
for realisation of property by prosecuting causes of action arising outside jurisdiction.^- 

Where a receiver has been appointed at the instance of one decree-holder, it is 
not necessary that every decree-holder should also have a receiver appointed in his 
own suit in respect of the same property/® though it does not disable him from asking 
for such relief in proper cases. Thus, a mortgagee decree-holder can ask for the appoint- 
ment of a receiver though a receiver has already been appointed in a partition suit.^^ 

7. “In such other manner/’ eto. — As to the other modes of execution than 
those specified in clauses (a) to (d), see the following — 

Section 54. — Partition of estate or separation of share of such estate to be 
made by the Collector or any gazetted subordinate of the 
Collector. 

Sections 68 to 72. — Execution of decrees against immovable property in 
certain cases to be transferred to the Collector. 

0. 21 B, 81 (2). — Award of compensation to decree-holder for disobedience of 
decree to deliver specific moveable property. 

0. 21 B. 32. — Enforcement of decree for specific performance, for restitution 
of conjugal rights or for an injunction. 

0. 21 B. 33. — Special procedure for execution of a decree for restitution of 
conjugal rights. 

7. (1893) 1 Q B 551 (558), Holmes v. Millager 
(Moneys to become payable in consideration of 
ssrvicss.) 

[See also (’36) AIR 1936 Bom 399(400). (Recei- 
ver cannot be appointed in respect of possible 
future earnings.) 

(’33) AIR 1933 Bom 350 (352): 57 Bom 507.] 

8. (’25) AIR 1925 P C 176 (176): 47 All 385; 52 
Ind App 262 (PO). 

(’15) AIR 1915 Nag 98 (99): 11 Nag L R 113. 

(Rents and profits in lieu of maintenance decree 
to be recovered from sir lands.) 

(’26) AIR 1926 Mad 565 (565); 49 Mad 567. (Re- 
covery of stamp duty from pauper’s future 
maintenance.) 

(’31) AIR 1931 P 0 160 (161): 51 Ind App 215: 

59 Gal 1 (PG). (Pension implies periodical pay- 
ment of money by Government.) 

(See also (’35) AIR 1935 Mad 1046 (1047). (Gourb 
can direct money collected by receiver in execu- 
tion to be disbursed for benefit, of iudementi- 
debtor.) 

(’36) AIR 1936 Nag 288 (289); I L R (1937) Nag 
534. (Service inam lands— Execution against 
judgment-debtor — Gourt can appoint receiver 
to collect income.) ' 


(’33) AIR 1933 Nag 266 (267). (Berar Inam 
Rules, R. 3 — Jahagir granted under, for main- 
tenance — Receiver can bo appointed to manage 
jahagir— Suitable allowance to be fixed on 
amount coming into receiver’s hands.)] 

9. (’87) 11 Bom 448 (455). 

(’29) AIR 1929 Bom 279 (280). (Where a decree 
to be realised has been mortgaged to the plain- 
tiff in the mortgage suit in which receiver it 
appointed.) 

10. (’25) AIR 1925 Rang 318 (319, 320): 8 Ranr 
235. (Order allowing decree-holder to collect rerr 
set aside — Receiver only can file suit for rent.' 

11. (’19) AIR 1919 Oudh 326 (328): 22 Oudb 
194. (Money decree.) 

11a. (’38) AIR 1938 Lah 93 (94) : 1 L 3. IN: 'i 
Lah 305. (Receiver can be appointed 
of property in native State — But ih-- recir-x 
cannot be directed to take posi-e' u'.-*, : 
property — Proper order is to direr in rrrr.c.c; 
in possession to hand over 
receiver.) 

(’30) AIR 1930 Cal 502 (506. r/:- • ' -• 

12. (’21) AIR 1921 M;id vf-P 

13. (’30) AIR 1930 Mad ^ "•'* 

14. (’ll) 12IndCas;.05-':.M/'' ' 



.550 


POWER. TO ENFORCE EXECUTION 


0.21 B. 34. — Execution of decree for execution of a, document or endorsement 
of a negotiable instrument. 

0. 21 B. 53. — Attachment of decrees. 

0. 21 B. 5G. — Delivery of attached coins or currency notes to the party 
entitled under the decree. 

This clause does not enable a Court to add to, or subtract from, the terms of 
the decree itself inasmuch as it is a general principle of law that an executing Court 
cannot go behind the decree but must execute it as it stands.^ Thus, where a decree 
in a redemption suit directs deliverj^ of title deeds without any alternative provision 
for payment of damages in default of doing so, the executing Court cannot award such 
damages, though a separate suit may lie therefor.^ 

As to adjustments or agreements of parties out of Court as to the mode of 
execution of the decree, see 0. 21 E. 2. 

8. *‘0n the application of the decree-holder.” — The Section requires that 
the Court can act only on the application of the decree-holder. The reason for this 
requirement is that it concerns the parties alone and that the Courts need execute 
their decrees only if the parties entitled thereto want it.^ But the application need 
not necessarily' be in writing; it may be oral.^ Nor need the mode of execution be 
'sp)ecifically expressed in such application; it may be inferred from the act of the Court 
executing the decree.® As regards the appointment of a "receiver, it has been held by 
the High Court of Eangoou that even without an application, the Court can s^io motu 
order the appointment of a receiver under Section 91 (d) and 0. 10 E. This view 
is correct. The requirement as to the aijplication in this Section is subject to the 
conditions and limitations prescribed by the rules — in this case G.'IO E. 1 — under 
which the Court 'can act suo motu. 

This Section requires that the application must be made by the' decree-holder. 
A stranger to the suit or decree cannot apply for execution though there may be a 
benefit conferred on him bw the decree.^ Nor can the judgment-debtor apply under 
this Section, e. g., for the appointment of a receiver.® 

For definition of “decree-holder,” vide Section 2 clause (3). 


9. Appeal. — This Section must be read with 0. 10 E. 1, and an order appoint- 
ing a receiver in execution, if it falls under 0. 10 E. 1, is appealable as an order under 
0. 43 E. 1 (sj.^ But if the order of api)ointment is only a conditional one on the 
furnishing of security and security' is not furnished, the order does not take effect at all 
and no appeal lies.® An order refusing to discharge a receiver is one relating to the 


Note 7 

1. See Note 8 under Section 38, ante. 

2. (’22) AIR 1922 Mad 299 (300). 

Note 8 

1. (’20) AIR 1920 Lah 443 (446). (Court cannot 
appoint receiver unless asked.) 

2. See 0. 21 R. 11 Cl. (2). 

3. (’20) AIR 1920 Lah 443 (446). 

4. (’25) AIR 1925 Rang 318 (320) ; 3 Rang 235. 
(To collect rent in a money decree.) 

5. (’17) AIR 1917 Oudh 182 (184, 185). (Com- 
promise decree for allowances — Third person, 
though allowances fixed for him, not entitled to 
apply for execution.) 

[See however (’32) AIR 1932 Mad 193 (194, 
195). (Scheme suit— Board of control created 


to call for accounts — Misappropriation and dis* 
obedience by trustee — Board of control deemed 
decree-holder entitled to ask for appointment of 
receiver.)] 

€. (’22) AIR 1922 Pat 369 (371). (Right of decree- 
holder to sell mortgaged property cannot be 
defeated.) 

[See however (’70) 13 Suth W R 453 (454). 
(Manager appointed under S. 243 of Act VIII 
of 1859.)] 

Note 9 

1. (’27) AIR 1927 Lah 190 (190). 

(’ll) 12 Ind Cas 745 (751) (Cal). 

(’12) 14 Ind Cas 227 (228): 39 Cal 1010. 

(’20) AIR 1920 Lah" 443 (444), 

2. (’ll) 12 Ind Cas 745 (751) (Cal). 
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"execution” of the decree within Section 47 and as such is appealable as a decree? 
An order under this Section which does not fall within Section 47 or within 0. 43 R. 1 
is not appealable.* 


52 . [S. 252.] (1) Where a decree is i^assed"^ against a party^ 
as the legal representatiye^ of a deceased person, 

Enforcement or decree n i • n ji < si 

against legal representa- and the dccree IS for tlio payment 01 money*- 

out of the property of the deceased,^ it may he 
executed hy the attachment and sale^^ of any such property. 

(2) Where no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has duly 
applied such property of the deceased as is proved to have come 
into his possession, the decree may he executed against the judg- 
ment-debtor to the extent^^ of the jiroperty in respect of which he 
has failed so to satisfy the Court in the same manner as if the 
decree had been against him personally. 


[1877, Ss. 252 and 231; 1859, Ss. 203 and 210. See 0.22, 
Er. 1, 5 and 12.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. "Legal representative.” 

4. Decree against legal representative, when 

and how to be passed and its effect. 

5. Decree against some of several legal re- 

presentatives — Validity and legal effect. 

6. Decree against wrong legal representative 

— Effect. 

7. Decree against executor who has not 

proved the will — Effect. 

8. Decree against dead person — Effect. 


9. "Out of the property of the deceased.” 

10. Property in the hands of a third party. 

11. Insolvency of heirs after decree — Effect. 

12. Decree for payment of money. 

13. Liability of legal representative under the 

Section. 

14. Manner of execution. 

15. Right of legal representative to question 

the validity of the decree. See Section 50, 
Note 7. 

16. Appeal. 


Other Topics ( Miscellaneous ) 

“Attachment and sale,” meaning of. See Note 14 Pt. (3). 

Burden of proof. See Note 13 Pts. (2) and (3). 

Due application, what is. See Note 13 Pts. (G) and (7). 

Liability of legal representatives of a Hindu or Mahomedan, 

See Note 5 E-N ( 1 ) ; see also Section 11 Note 63b. 

Personal liability of legal representative. See Note 13 Pt. (4). 

"Where no such property remains.” See Note 13 Pt. (5). 

1. Legislative changes. — The words "in respect of which he has failed so to 
satisfy the Court have been substituted for the words "not duly apiolied by him” 
in clause (2) of the Section. 


2> Scope and object of the Section. — This Section contemplates cases where 
the debtor dies before the decree and the decree itself has been passed against the 

3. (’18) AIR 1918 Pat 60 (61). - 4 . (> 29 ) aIR 1929 Rang 161 (161):- 7 Rang-110. • 
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■yvhen the' suit is based on the • allegation that the defendants are in possession of the 
assets.® 

In an early decision of the Calcutta High Court, it -was held that where there 
are several legal representatives of the deceased it is not necessary that their shares 
should be defined ; it is .enough if a joint decree is passed against all of them.® But it 
has been recently held by the Privy Council that in a suit against the heirs of a 
deceased Mahomedan for a dower debt due by the deceased, the proper form of 
decree is against each of the heirs of the deceased for that proportion of the plaintiff s 
joint claim, which corresponds to the share of each heir in the estate of the deceased.®^ 
The decree against a legal representative under this Section should direct the defen- 
dant to pay the decree debt out of, the assets of the deceased in his hands.^ A decree 
which does not make such a direction is an erroneous decree.® 

The decree passed under this Section is a mere money decree and does not 
create & charge on the assets of the deceased. The Section only states the extent to 
which and the manner in which the debt can be recovered, and in no way provides 
for reservation of property to satisfy the debt.® Where a person is sued as a repre- 
sentative, a decree cannot be passed against him on the ground that he is a partner 
since it would alter the nature of the suit.^® 

In order that the provisions of this Section may apply, the decree must be 
against , a ‘person and not merely against something which is not a person. Thus, a 
decree merely against the assets of a deceased person without mentioning the name 
of the legal representative is inexecutable.^^ 

Where a decree is passed against several heirs of a deceased person and the 
decree-holder realises the entire decretal amount from some of the heirs alone, the 
latter can sue the other heirs for contribution.^^ 


1 


S. Decree against some of seYeral legal representatives — Yalidity 
and legal effect. — As has been already mentioned in Note 63b to Section 11, 
a decree obtained against some only of several heirs of a deceased person is binding 
on the estate^ in the absence of fraud or collusion, on the principle of substantial 


(’72) 18 Suth W E 185 (188) (PC). 

.(’73) 20 Suth W E 280 (282, 283). 

(’27) AIE 1927 All 459 (460): 49 All 645. (Per 
Mukerji, J.) 

:’73) 20 Suth W E 162 (162). 

,’78) 2 Gal L Eep 189 (191, 192). 

(’81) 1881 Puu Ee No. 11, page 20. 

(’75) 1875 Pun Ee No. 12, page 19. 

(’31) AIE 1931 Nag 173 (175): 27 Nag L E 247. 
(120 Ind Gas 333 (Nag) Poll.) 

[But see (’25) AIE 1925 Nag 380 (381). (Posses- 
sion of assets may he enquired into either in 
suit or execution proceedings.) 

(’27) AIE 1927 All 459 (462); 49 All 645. (Pei 
Ashworth J.).] 

5. ( 70) 14 Suth W E 431 (432). (If possession 
not proved, suit must be dismissed.) 

6. (’71) 15 Suth W E 192 (192, 193). 

6a. (’38) AIE 1938 P G 80 (84): 65 Ind Ann 119 
32 Sind L E 362 (PG). 

7 . (’08) 18 Mad L lour 36 (36). 

(’96) 1896 Bom P J 226 (227). 

(1863) Marsh 611. 

(’10) 6 Ind Gas 397 (397) (Mad). 


(’17) AIE 1917 Mad 418 (419). 

(’26) AIE 1926 Oudh 301 (303). 

(’31) AIE 1931 Sind 141 (143): 25 Sind L E 173. 
(’70) 2 N W P H 0 E 449 (450). (Costs also.) 

8. (’23) AIE 1923 Bom 414 (415). (Such decree 
can be amended even at a late stage.) 

(’74) 1874 Pun Ee No. 65, page 213. 

9 . (’16) AIE 1916 Mad 645 (645, 646). (Case under 
Provincial Insolvency Act (3 of 1910), S. 16(2).) 

(’83) 9 Cal 406 (409). 

10 . (’09) 2 Ind Gas 146 (148): 34 Bom 244. 

11 . (’34) AIE 1934 Mad 562 (563). (Phrase “out 
of the estate of the deceased’’ is merely restric- 
tive — In this case it was held that amendment 
of the decree was the remedy.) 

12 . (’38) AIE 1938 P 0 169 (173, 174): 65 Ind 
App 219: 13 Luck 494 (PC). 

Note 5 

1 , (’05) 32 Cal 296 (313) : 32 Ind App 23 (PC). 
(Mahomedan heirs.) 

(’82) 8 Gal 370 (373, 374). (Do.) 

(’83) 9 Cal 508 (510). (Do.) 

(’90) 14 Bom 597 (602, 603, 604). (Do.) 

(’79) 5 Cal L Eep 477 (480) : 6 Ind App 233 (PC.) 
(Do.) 
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representation.^^ This principle will not, however, apply where all the heirs are impleaded 
and some of them are subsequently exempted by the plaintiffs from the array of defen- 
dants. In such a case the defendant exempted cannot be considered to have been 
represented by the other defendants.^*" (See also Section 50 Note 14.) In the case of 
co-administrators or two or more legatees, it haiS been held that a decree against one 
only will not bind the estate.^ 


6. Decree against wrong legal representative — Effect. — Where a credi- 
tor selects from among several rival claimants to the estate of his deceased debtor 
any one whom he hona fide believes to have the best prima facie title as legal repre- 
sentative and obtains a decree against him, the decree and the consequent execution 
sale will bind the true heir in the absence of fraud or collusion.*- This is an exception 
to the general principle of law that a decree will bind only the parties to it or those 
claiming through them. But the true legal representative cannot, after the decree, be 
brought on record for the purpose of execution and the deceased debtor’s property 
in his hands cannot be attached and sold in that same suit.^ If a person who has no 
sort of right to represent the deceased is made a party to the suit and a decree is 
obtained against him as representing the deceased, such decree cannot bind the true 
heir.^ In such a case it cannot be said that the suit was a hona fide one. 


(’86) 11 Bom 361 (364, 365). (Do.) 

[See (’89) 12 Mad 356 (365). (Some persons 
allowed to represent n, community — Decree 
for injunction — No personal liability against 
persons not co-nominees on the record.)) 

In view of the Privy Council decision above 
referred to, the following cases relating to 
Mahomedan co-heirs cannot he considered to he 
good laio : — 

(’79) 4 CaM42 (153, 155, 156). 

(’76) 2 Cal 395 (398). 

(’85) 7 All 822 (826, 845) (F B). 

(’70) 14 Suth W E 448 (449). 

(’01) 23 All 263 (264). 

(’95) 19 Bom 273 (275). 

(’75) 1 All 57 (59, 60) (F B). 

(’85) 7 All 716 (719). 

(’87) 14 Cal 464 (483). 

(’82) 11 Cal L Eep 268 (271, 272). 

(’23) AIE 1923 Bom 411 (411, 412) : 47 Bom 712. 

la. (’03) 26 Mad 230 (234). (Mahomedan heirs.) 
(’28) AIE 1928 Mad 1199 (1199). (Do.) 

(’24) AIE 1924 Bom 420 (421). (Do.) 

C87) 12 Bom 101 (103). (Do.) 

(’95) 20 Bom 838 (345). (Do.) 

(’89) 12 Mad 90 (91, 92). (Do.) 

(’94) 21 Cal 311 (317). (Do.) 

(’92) 20 Cal 453 (463). (Hindu heirs.) 

(’25) AIE 1925 All 479 (480) : 47 All 466 (Do.) 

lb. (’32) AIE 1932 All 591 (592, 593) : 54 All 796. 
[Sec also (’38) AIE 1938 P C 7 (8) : 13 Luck 61:. 

32 Sind L E 221 (P C). (Suit against sons and 
grandsons of deceased Hindu — Suit dismissed 
against grandsons, decreed against sons — 
Decree cannot be executed against shares of 
grandsons in property.)] 

2. (’17) AIE 1917 Pat 432 (432). (Co-adminis- 
trators.) 

(’13) IS Ind Cas 632 (632, 633) (Mad). (Decree 
against one only of two legatees.) 


Note 6 . 

1 . (’33) AIE 1933 Lah 380 (381) : 14 Lah 696. 
(’16) AIE 1916 Mad 1022 (1023, 1024). 

(’.30) AIR 1930 Mad 930 (988) : 54 Mad 212. 

(Binding on legatee also.) 

(’28) AIE 1928 Mad 243 (243, 245). 

(1900) 24 Bom 135 (147, 148). 

(’72) 17 Suth W E 459 (461) (P C). 

(1864) Marsh 614. 

(’85) 11 Cal 45 (49, 50, 51,52), (Adopted son also 
is bound unless he shows some good cause.) 

(’89) 16 Cal 40 (56, 60, 61).: 15 Ind App 195 (PC). 
(’79) 4 Cal 342 (344, 345, 346). 

(1863) 1863 Suth WE Sup 119. (Campbell, J. Dis- 
sentient.) 

(’96) 23 Cal 374 (388, 389). 

[See (’39) AIE 1939 Lah 277 (279) : 41 Pun LE 
147 (149). (Decree against widow as legal re- 
presentative of deceased husband — Minor son 
not impleaded in suit is bound by decree.)] 

[But see (’13) 18 Ind Cas 381 (382) (Bom). (Sub- 
mitted wrongly decided.)] 

2. (’09) 3 Ind Cas 737 (738) : 33 Slad 75. 

(’32) AIE 1932 Lah 314 (315). (True representa- 
tive cannot be substituted after period of limita- 
tion. See S. 22, Limitation Act.) 

(’27) AIE 1927 Mad 197 (198, 199). 

(’16) AIE 1916 Cal 661 (662). (Eemedy of decree- 
holder is either to have decree vacated and 
proceed with true legal representative or to file 
a suit on the j'udgment against the true legal 
representative.) 

(’87) 14 Cal 316 (320). 

(’14) AIE 1914 Cal 28 (29). 

3. (’80) 5 Bom 14 (19). 

(’34) AIE 1934 All 474 (477, 479). (Trespasser in 
pjossession — Decree against — Not binding on 
real heir.) 

(’33) AIE 1933 Mad 43 (40,-48). (Even in the 
absence of fraud.) 

(’69) 12 Suth W E F B 1 (4) (P B). 
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As regards the cases where the true heir is affected by estoppel the principle 
stated in Section 50 Note Id applies hero also. Sec also the undermentioned cases.* 
7. Decree against executor who has not proved the will — Effect. — An 
executor appointed by will does not represent tho deceased by virtue of the will until 
he has obtained probate. Therefore, a suit against him by the creditor is not main- 
taiuable unless the executor has intermeddled with the estate.* In order that the just 
claims of the creditor in such cases may not bo defeated by the executor not taking 
out probate, tho persons who take possession of the estate of the deceased will he 
treated as tho representatives of the dece.ased. Even if the decree nl)taincd against 
them cannot bo executed against the estate in tho hands of tho executor when ho Ims 
taken out probate, it is suflicient to enable the plaintiff to bring a suit against the 
executor in order to have the decree satisficd.- 


8. Decree against dead person— Effect. — A suit against a dead person is 
not maintainable.* If a decree is obtained against a dead person without impleading 
the legal ■representative, the decree is a nullity and c.annot he executed.- But tho 
decree is not invalid if the defendant dies after the coucluxinn of the hearing hut 
before the inonouncing of the juiJgvicutf Sec 0. 22 II. G. Bo .also a decree jsassed 
by the Privy Council against a rcsi>ondcnt who dies pending tlic a]>peal is not a 
nullity.* 

9, “Out of the property of tho deceased.” — A decree obtained against tho 
legal representative of a deceased debtor can he executed only against tho estate of tho 


('6S) 14 Sutli W R 4-lS»t (d49a). 

(’8-2) 4 All 192 (191, 195). (Proper heir j.-ho 
obtained from District Court loiters of adminis- 
tration under Indian Succession Act, is not 
affected by the decree against wrong heirs.) 

(’71) 8 Bom H 0 R A C 37 (39), 

(’85) 9 Bom 80 (91, 93). 

(’74) 8 Mad H C R ISO (18S). 

(’ll) 12 Ind Gas 915 (918, 919) : 34 All 79. (Tho 
succeeding por.son to cslatens per Hindu law docs 
not do so as a heir or legal represent alive but ns 
survivor; hence cannot lx: said heirtohisnssots.) 
{■10) 5 Ind Gas 710 (711) (Cal) (Hindu widow— 
Decree against, after remarriage, does not bind 
the true legal representative of deceased husband.) 
{’14) AIR 1914 Cal 2G3 {2G7). (When defendant 
dies, plaintill must choose under S. 3GS against 
whom he is to proceed.) 

(’88) 11 ilad 408 (410, 411), (Submitted decision 
is correct though the reasoning is wrong.) 

4. (’27) AIR 1927 Bom 181 (134) ; .51 Bom 125. 
(On alleged representative’s request his name as 
representative removed. Ho or persons claiming 
under him are estopped from further claiming.) 
{’71) 8 Bom H C R A C 37 {43). {Case of intermed- 
dling.) 

{’85) 9 Bom 86 (91). 

(’16) AIR 1916 All 284 (285). (Once the plaiutiil 
confines himself to decree for assets in hand, ho 
cannot in execution claim the property which 
came in the hands of defendant thereafter.) 

(’79) 3 Cal L Rep 157 (167, 158). 

(’25) AIR 1925 Nag 380 (381). (Defendant’s failure 
to deny oral pleading — Inference of admission 
cannot be drawn.) 


Note 7 

1. (1691) 1894 A 0437(442), Mohaniadu Mohidoon 
lladjiar v. Pitchev, 

(•12) IG Ind C.as 690 (C91) (Cal). 

(’94) 19 Bom 821 (827). 

(’09) 2 Ind Cas 818 (819) (Cal). (Order for probate 
not suflicient.) 

2. (’03) 30 Cal 1041 (1057, 1058, 1059). 

(•79) 4 Cal 312 (34.5, 316). 

(’15) Am 1915 Cal 207 (20S). 

(’91) 14 Mad 451 (457). (4 Cal 342 followed.) 

(’OS) 85 Cal 276(279,280). (Administrator — Exc- 
cutor de sou tort.) 

Note 8 

1. (’OS) 31 3Iad 86 (SS, S9). 

(’25) AIR 1925 Mad 1210(1210) : 49^ritd IS (F B). 
(But in tho case of an appeal (ho defect can lx: 
rectified. Overruling AIR 1924 JIad 56.) 

2. (’10) AIR 1916 Mad 056 (G5G) ; 88 Mad GS2. 
(’95) 17 All 478 (481, 482). 

(’79) 3 C.al L Rep 192 (198). 

(’13) 20 Ind Cas 506 (506) (Cal). 

(’68) 10 Sulh W R 455 (456, 457), 

(’67) 7 Suth R 52 (52). 

(’67) 1867 Pun Re No. 65. 

(’70) 1870 Pun Re No. 85. 

(’02) 4 Bom L Rep 840 (341). 

(’20) AIR 1920 Nag 61 (61, 62) : 16 Nag LR 138. 
(’70) 14 Suth W R 337 (338). (Principle applies 
to appellate decrees also.) 

(’02) 26 Bom 817 (319). (Do.) 

3. (’95)19 Bom 807 (809). (17 Bom 29 followed.) 
(’99) 21 All 314(315,316). (19 Cal 613(PC) followed.) 
(’92) 19 Cal 513 (638) : 19 Ind App 108 (P 0). 
(’03) 26 Mad 101 (102). 

(’97) 21 Bom 314 (317). 

4. (’37) AIR 1937 Pat 321 (322) ; 16 Pat 816. 
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latter in his hands.^ The decree-hoider is hot' entitled to proceed against his separate 
property. “ As to cases of survivorship in Hindu joint families, see Section 53 Note % 
Where the survivor does not inherit as heir of . the deceased but gets into the estate 
in his own individtial right , or where lands are attached to a hereditary office, and 
are inalienable, they have not the character of simple heritable property and do not 
form part of the assets of the deceased person.^ But, where under a grant for main- 
tenance, a grantee has a heritable but non-transferable interest in the property, it 
cannot be said that each successive heir has only a life -interest in the., property. As 
the grant is heritable each heir derives his interest by inheritance and the property, 
in his hands forms the assets of the deceased grantee.®® 

Eents and profits of immovable property are legal incidents of such property 
and bear the same character as the property itself. So, where a decree is passed against 


Note 9 

1. (’08) 18 Mad L Jour 36 (36, 37). 

(’27) AIE 1927 Bom 52 (52, 53). (Order 21 Eulel2 
is not applicable in such cases.) 

(’31) AIE 1931 Bom 229(231,232). (Hindu law— 
Son is liable for his father’s lawful debts only.) 
(’68) 10 Suth W E 199 (200). 

(’96) 1896 Bom P J 226. 

(’75) 23 Suth W E 265 (266). 

(’78) 2 Gal L Eep 189 (192). 

(’74) 22 Suth W E 388 (388). (The heirs of the. 
deceased are also liable for the papers in custody 
for which the claim is established against the 
estate of the deceased.) 

(’74) 22 Suth W E 494 (495), (The heirs are also 
liable for damages arising out of breaches of con- 
tract made by the deceased.) 

(’84) 8 Bom 220 (223). (Although the property 
may not have come into the sons’ possession.) 
(1865) 2 Suth W E 258 (258). 

(’74) 1874 Pun Ee No, 65, p. 213. 

(’05) 1905 Pun LE No. 48, p. 185. (A got a decree for 
possession of lands against X but died before 
getting possession — X himself, legal representa- 
tive of A and hence merger of titles — Held lands 
liable in the hands of X for decree against A.) 
(’29) AIE 1929 Lah 424 (425). 

C24) AIE 1924 Nag 410 (411) ; 21 Nag L E 12. 
(Son’s sons are liable after their separation from 
grandfather for his debts to the extent of assets.) 
(’87) 11 Bom 528 (532, 533). (Widow’s arrears of 
maintenance are her assets for the cause of 
debt incurred by her.) 

(’26) AIE 1925 Nag 380 (381). (Gan be executed 
against property obtained even after the decree.) 
(’16) AIE 1916 All 284 (286). (Do.) 

2. (’17) AIE 1917 Pat 536 (5S7). 

(’25) AIE 1925 Oudh 113 (113) : 27 Oudh Gas 
234. (Even though passed as a personal decree 
not executable.) 

(’21) 65 Ind Gas 224 (224) (Pat). (Do.) 

(’76) 25 Suth W E 224 (224). (Judgment-debtor 
must prove and file the whole inventory of the 
whole estate descended to him before be can 
claim exemption on ground that he only re- 
ceived a small asset.) 

(’78) 3 Mad 42 (46). 

(’69) 12 Suth W B 233 (233, 234), 


(’70) 14 Suth WE 362 (362). (Before executing the 
decree against the heirs personally for the deceas- 
ed person’s assets decree-holder must prove that 
they have not duly applied the same and that 
no such property of the deceased can be found 
as he can sell in execution.) 

(’72) 18 Suth W E 185 (188) (P C). 

(’73) 20 Suth W E 280 (282, 283). 

(’06) 1906 Pun Ee No. 123, p. 466. 

(1864). 1864 Suth WEMiscl(2). (Even though he 
be a Hindu son.) . ■ 

(’71) 8 Bom H G E A 0 245 (248, 249). 

(’31) AIE 1931 All 368 (369). (Widow’s mainten- 
ance amount after surrender of husband’s estate; 
is not liable to a decree against husband’s estate.) 
(’97) 4 Cal W N 151 (152), (Where property is 
seized decree-holder must prove that it belongs 
to deceased and is not the private property of 
legal representative.) 

(’88) 1888 All W N 49 (50). (Do.) 

2a. (’14) AIE 1914 Oudh 208 (208). (Zamindar 
is not a legal representative of the deceased 
tenant who leaves no heir and whose estate 
escheates to zamindar.) 

(’70) 5 Mad H C E 303 (309). (An unsettled 
Polliam in Madras presidency.) 

(’87) 10 Mad 117 (121). (Malabar Tarwad karna- 
van.) 

3. (’80) 5 Gal 389 (412,419). (Ghatwalli lands.) 
(1865) 4 Suth W E Misc 5 (6). (Do.) 

(’66) 6 Suth WE 129 (129). (Do.) 

(’67) 7 Suth W E 178 (178, 179). (Do.) 

(’96) 23 Cal 873 (876). (Do.) 

(’82) 9 Gal 187 (206, 208) : 9 Ind App 104 (PC). (Do.) 
(’82) 9 Cal 388 (388). (Do.) 

(’88) 15 Cal 471 (481, 482): 15 Ind App 18(PC). (Do.) 
(’84) 10 Gal 677 (684, 685). (Do.) 

(’85) 9 Bom 198 (212, 217, 232) (F B). (Vatan 
lands.) 

(’25) AIE 1925 Nag 449 (450). (Balance of sale 
proceeds from occupancy field of the deceased 
father’s estate is not asset in the hands of the son 
— Money representing such property is also not 
liable.) 

(’06) 1906 Pun Ee No. 123, p. 466. 

(’20) AIR 1920 Pat 468 (468). (But rent income 
accrued during deceased’s lifetime though coP 
lected subsequently will be assets.) 

3a. (’36) AIE 1936 Oudh 76 (79). 
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■the assets of a deceased person in the hands of his heir, the rents and profits accru- 
ing since his death form part of his assets.'^ But in tiio case of lands attached to a 
hereditary office and which are inalienable, the income is not liable to attachment 
under this Section.*^ A right to a share of olTorings in a temple which has been 
inherited by a person forms part of the assets of the deceased for the purpose of this 
Section.^^ 

■^’hero a decree is passed against the assets of the deceased in the hands of 
the representative and the representative himself dies thereafter, the jiroporty in the 
hands of his heir or legal representative does not cease to be assets of the deceased 
debtor.*^ 

10. Property in the hands of a third party. — When a person is sued as 
the legal representative of a deceased pei'son for the recovery of a debt duo by the 
deceased, and a decree is passed for money to be paid out of the assets of the deceased 
in the hands of the representative, the decree is nonetheless a decree against the 
legal representative. It refers to him as the judgment-debtor, and it follows that such 
a decree can bo executed only against the representative who was made a defendant 
in the suit or his or her representatives.* As has been already mentioned in Section 50, 
Kote 15, a judgment-creditor cannot in execution of his decree follow the assets of 
the deceased in the hands of transferees in good faitli and for valuable consideration,” 
unless the transfers are affected by the doctrine of Us jmulcns^ or the transferees know 
that there were unpaid debts and that the transferor did not intend to apply the sale 
proceeds to pay them.'* Even in such a contingency, the transfer not being a void 


4. (’38) AIR 1938 Oudh 45 (48) ; 13 Luck GS9. 
(Overruling AIR 1914 Oudh 233.) 

<’36) AIR 193G Lah 23G (236). 

(’24) AIR 1924 Jlad 630 (532, 533, 53G, 537) : 47 
Mad 411 (P B), 

(’82) 137 Ind Gas 632 (033) (Oudh.) 

(’32) AIR 1932 Lah 383 (383). 

(’17) AIR 1917 Ttlad 53G (537). 

(’28) AIR 1928 Oudh 40 (40) : 2 Luck 403. 

(’21) AIR 1921 Sind 29 (32,33) : 15 Sind L R 47. 
(Income or crops during lifetime of judgment- 
debtor liable, even though crops not liable as 
inalienable under Dokkhan Agriculturists Relief 
Act but not income or crops raised by successor 
after death of previous holder.) 

(’04) 8 Cal N 843 (850, 852). (Accretions.) 

(’71) 15 Suth W R 285 (285, 28G), 

[But see (’97) 19 Ail 235 (23G, 237). (Submitted 
wrongly decided.] 


5. (1865)4SuthWRAIjscG(G). (Ghatwalli lands.) 
(’6G) 6 Suth W R 129 (129). (Do.) 
t’67) 7 Suth W B 178 (178, 179). (Do.) 

(’96) 23, Cal 878 (876). (Do.) 

(’23) AIR 1923 All 169 (1G9, 170). (Inalienable 
property.) 

(’24) AIR 1924Mad707(707). (Impartible estates.) 
(’13) 21 Ind Gas 272 (273) : 9 Nag L R 137, 
(Where Government rayat’s holding is inalien- 
able under Section 67E of tho Central Provinces 
Land Revenue Act, 1881.) 

(’16) AIR 1916 Lah 313 (314). (Punjab Colonisa- 
tion of Government Lands Act (5 of 1912) — 
Government tenant.) 

(’70) 5 Mad H C R 303 (310). (Unsettled Pollera 


and revenue and income therefrom arc not liable 
in hands of succcpsor.) 

(•30) AIR 1930 Bom 238 (239). (Section 22, clause 
(2) Dckkhan Agriculturists Relief Act — Collector 
cannot 1x3 nppoii3ted to manage lands of dccc.ased 
judgment-debtor in tho hands of legal repro- 
Eontativc.) 

5a. (’36) AIR 193G All 131 (134) ; 58 All 457. 

6. (’14) AIR 1914 Mad GGS (GG9). 

(1900) 22 All SG7 (3G9, 870). 

IScc also (’88) 1938 Nag L .Tour 17C (179). 

Note 10 

1. (’00) .3 Ind Cas 737 (738) : 33 Mad 75. 

(’30) AIR 1930 Gal 7G2 (7G3) ; 5S Cal 170. (The 
right of a creditor to follow the assets in tho 
hands of a legatee is a right which has to I 3 Q 
exorcised bv a suit onlv.) 

{See (’8-i) io Cal SCO (801) : 11 Ind App 59 (PC).] 

2. (18G3) Mar 509, Campbell v. Dolanev. 

(18G5) 2 Suth W R 296 (297). 

(’G9) 12 Suth W R 177 (178). (Obiter.) 

(’71) 14 Suth W R 239 (241, 244, 245, 24G). 
(ivlahomcdan widow’s dower is on par with 
other debts. — A purchaser from tho deceased 
Mahomedan is not bound to enejuiro into tho 
existence of legal necessity.) 

(’81) S Cal L Rep 447 (448). 

(’80) 7 Cal L Rep 460 (4G2, 463). 

(’75 3 Ind App 241 (245) (P C). 

.(’79 4 Gal 402 (408) ; 5 Ind App 211 (P G). 

('72 9 Bom H C R IIG (119). 

(’97) 19 All 504 (505, 50G.) 

(’G9) 10 Suth W R 199 (201). 

3. (’79) 4 Cal 402 (410) : 5 Ind App 211 (P C). 

4. (’79) 4 Cal 897 (912, 914) 
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•6T9 raoa 8? = (SI ‘fl) 8T ^oa 8T6I HIV (9T.) 

{,,‘.£i'Euiojsno„ ao ..I'ensn,, 
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•885 nv 99 : (T?5 ‘885 ‘2,85) 985 IlV 886T HIV (88.) 

•(?T ‘81) 5T 686T HIV (58.) 

(•jqap-juamSpnf 
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sipnE^jnoaanpaooad jo ajna e sjoEua gg noijoag) 
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(•noijoag siqj ni ...Cjaadoad,, ntaaj nt papniont 
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•(08?) 62? tnog 5 (ii.) -g 
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(•eAijEjnas 

-aadaa jESax pjaq aaqjna — psqo'Ejqn seas, nos jo 
qsaaajni) qy gf : (89T) 29T IIV 9561 aiV (95.) 

(•atnijajTi siq gnianp aanqs s.nos jo jnainqonjj'B 
on SEAi eaaqjG) ’(TOe ‘808) 508 IIV IT (68.) *£ 
[(■asEO E qons oj itxdd'B 
jon saop gg "g — ajq'BAioxx'B qon aaqjoaq aaSnno^; 

JO aauqs jsniESTJ noijnoaxa — papEajdnii jon aaS 
-nno^ — no eaaoaa;— aepja ,£q ejon-oag — baqjoaq 
npniH) ’O?!) 9?T P®H 986T aiV (98.) osiv Sdsl 
•(998 ‘?98) 598 s^O pni 9 (OI.) 


o:j p9-[iji!Xn8 8.xoj9J9q!x SI !}U'Bpn90S8p eqj, g^pBaonirai jon I'B°9nx .I9q!}t9u ‘si /'eqpi'Bq 

-’ba'bAa'b^ !}oii si ^q8p 'B qons ‘j'Gqij p8ptAoa(i pms ‘spu'eq siq ui A!}.T9(io.id Apunsj ^nioC 9q!} jo 
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fwiof noiss 9 Ssod OAijonjjsnoo jo junjon siq ni eq Aum qoiqAV pnn !)S9J8jni Aj'Bj9ijdoad 'b 
S'B q 8q qoiqAi ni Ajjgdoad ao nos 9 q!} oj gniSnojgq Aqaodoad aoj spnBjs noiss9adx9 eqj, 
•asngoj'Bdoo ao aonjaud Ann ^noqjiAV ijn'Bpngosop aoq^o ao nos "b jo spnnq oqj ni fiidazs 
-oipxd SI qoiqAA Ajasdoad nBoni AjiaBssoogn !}on S9op ,,nos "B jo spnnq gqj ni^^ noiss9jdx9 
9 q!} ij'Bqij SI nosBoa gqj fgjonn ao aoq^Bjpu'Bap b sb qons snosaad .m[p qjiAi FiiptioC 
^nBpnaosgp asqjo ao, nos sqj oj pgssBd SBq 51 aaaqAi ajqBij aq oj asBao !ji saop aojq 
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! in0!)se einBS 9qq oq siossaoons no Snipniq s^qop 
s..ii!pnum!z; — tioy sa^B^sa aiqiij-TEdini SBiptim 
‘f noi^oag) -(515 ‘HS) ITS P^H fZ6l HIV (?5.) 

(•o^) '(iZf) 05P a AS. IZ {fL,) 
(•ojsl) -(IIV) (ST6) eie SBQ pni 51 (it,) 
(•OK) •(IIY) (806) i06 SBQ P^I 8 (60.) 
(•ON) '(gp ‘Sf) Zf P'«K 8 (IS.) 
(•ON) •(091) SSI Pt!I\[ 65 (90.) 
(•ON) •(i66) 166 FO IS (lO.) 
(•S3A) •(ISS) 6AS N AV FO 9 (60.) 
(•niBSTqmo^i V JO aAijBjnasa.idaj sb ^qBfBjj bijb^^ „ 
jsniBSB aaioaQ — sa_x,) •(85l) 6SI P^H 91 (S6.) 

(■pa.i.iajaa ‘lei pwH 
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•(IIV) (669 ‘169) IS9 s^O P^F 6 (II.) '£1 
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•(SA 8 ‘IA 6 ) 6 A 6 mog £5 (cG.) 

•(0 a) 886 IIV 
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•('nog) (COS ‘SOS) AOS S"0 P"I A6I (O 6 .) 

(•iioiq 
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g-qs.Ty pjos oq pjnoqs o.inqs s,.T0qqnj oqq qnijq 


AXHHaOHa FVHXSaONV ao axifihvif 


99e 




oq. 'jonn'co S3.n3qs s.nog — eno^’c. aaqq'cj 
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qou St qij -(Gic) 819 P^^It 8861 HIV (88.) 

•(95T’ ‘95T’) ToT- PT^K i86I HIV (iS.) 

(•oanoap noqjt! 
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^ ^ ■815 raog 

89 •■ (6TT ‘SIT ‘m) 9TT tnog X86T HIV (I8.) ■91 
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jj-noiqno3X9 ux qsani°q papsooo.xcl os oq qouuvo o.xqqs qons qnqq st aaqu .xeqqo eqq eyiqAV 
g‘uoiqno 3 X 0 ut qsnitffq popssoo.xd oq uvo o.xr.qs qons ‘noiqoag siqq .xapun qnqq si iaoxa 
ono •uoiqoag siqq .lapun tioiqnoaxo nt qsaiupn papaaoo.id aq nno xioiqiq.TCd qons qn snos 
oqq oq paqqo](n sa.inqs aqq 'aoiqnoaxa 30 amiq aqq qv pnap si .xaqqnj aqq qnq aonpl naqnq 
snq uoiqiq.tnd o.iaqxv osvo n iii aaqqaqAV oq sn snoistoap jo qoipnoo -c st anaq^) 

•snos oqq 30 a.fcqs oqq .xaAO notqT3nax['B 
30 .ia.VAOcI ^nn oAuq qon (pxv .laqqvj ox(q ‘osno -c qons nt so ,(.'aoqq'C3 aqq 30 910133313 
oqq Scu.tnp noiqnoaxo ni qsuiOpi! papaaoo.id oq qoauno noiqiq.itd qons qn snos aqq oq 
paqqoqn sa.inqs eqq ‘snos oqq pun .xaqqnj oqq naoA\qaq 00153d naqnq snq noiqiqind 'qqSnos 
SI noiqnoaxa naq.sA ocniq eqq qn o.iaqw ‘qng 'sqqap n&vo stq tgo And oq .ia3suuiq nno 
.loqqnj oqq qoiqAV Aq.iado.id oq 3311A o.inqs s,nos oqq ‘asno n qons ni qnqq si nosnai oqj) 
g-.iaqqnj oqq 30 omiqajq oqq 5?ui.inp naAa ‘.loqqitj aqq qsninSn oaioap oqq .30 noiqnoaxa nr 
qsninSn papaaoo.id oq nno Aq.iado.id ^3101153 qnioC oqq ni 0S315 o.inqs s^nos eqq 'p[Dnos sz 
ziotpioaxs zmicn 07 H?q oi/q jiijof 05 07 so 7 iztzpioo Fiinavf 97 [j fi ‘sa3dioui.id 3'B.ianaS no 
‘noiqoag siqq 30 A3qnopaadapni ‘qng; j.‘SaiAi 3 si .loqsaonn aqq a.iaqAA esno n oq papnaqxa 
eq qonuno pun ‘.loqsaoun oqq 30 qqnap oqq .id^/v noiqnSi3qo aqq qqiAi S3nap ‘.laAOAXoq 
'noiqoag siqj) j^pvop .10 oAijn si .xoqsaoun aqq .xaqqaqAA sqsixa A\.n3 tipuig; aqq .lapnti 
qnnpuaosap .laqqo .10 nos eqq 30 uoiqngqqo snoid aqj) — ./JOifseou'B pasHaosQ,, 

p^-.ioqsaonn pasnaoap aqq 30 qqap .103 03qna3ns qou si qnnpuaosap 
n 30 spnnq eqq ni Aq.iado.xd nnqn.^s. aonoTg; •s.inpnnqnAA-non oq 03qna3ns qon si Aq.iado.xd 
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19. A question as to discharge of' a receiver.^® 

20. Enquiry regarding substituted share of judgment-debtor’s property or 

accretions to his property.^® 

21. Questions relating to the enforcement of security or relating to orders 

requiring security under O. 41 R. 5.^^ 

22. As to questions under 0. 21 R. 71 and Section 73, see those Sections. 

23. As to application by decree-holder purchaser for refund of purchase money 

where the sale is set aside in a' separate suit, see Note 4 to 0. 21 R. 93. 

24. Questions as to the absence of or irregularity in the attachment of the 

property to be sold."^“ 

25. Question relating to payments by instalments under 0. 20 R. 11 as 

amended in Madras, Nagpur and Rangoon.^^’’ 

26. Question whether an instalment decree is executable in its entirety by 

reason of default in payments.'*® 

The following have been held to be questions not relating to execution, dis- 
charge or satisfaction of the decree — 


1. An order made by a Court exercising a power given to it by a provision 
in a scheme framed in a scheme suit.”' 


2. Questions relating to the rights of a third party subrogated to the 
rights of a mortgagee decree-holder by payment at the instance of the 
mortgagor."^ 


3. A mortgagor’s right to possession as against the mortgagee who is entitled 

under a decree to be in possession till his debt is paid off.”*' 

4. An objection by a prior mortgagee to the sale of the mortgaged property 

in execution of iniisne mortgagee’s decree.”*’ 

5. The enforcement of a right under a decree which merely declares it.^® 


19. (’18) AIR 1918 Pat 60 (61) : 3 Pat L Jour 
513. (Receiver appointed during execution pro- 
ceedings.) 

(’80) 5 Bom 45 (48). (Receiver for management of 
estate appointed bj' a deeree.) 

20. (’22) AIR 1922 P 0 54 (55): 1 Pat 378: 49 
Ind App 139 (PC). 

(’17) AIR 1917 Pat 253 (257) : 2 P.at L Jour 496. 
(’25) AIR 1925 P 0 86 (88) : 52 Ind App 137 : 49 
Bom 233 (PC). (Aecretions.) 

(’29) AIR 1929 Oudh 263 (264, 265). 

(’17) AIR 1917 Pat 126(127, 128).-3 Pat L Jour 339, 

21. (’18) AIR 1918 Mad 442 (442): 41 Mad 327. 
(’30) AIR 1930 Patios (109,110): 8 Pat 801: (AIR 

1919 P C 55, Foil.) 

(’82) 8 Oal 477 (478). 

(’34) AIR 1934 Rang 231 (232). (Obiter.) 

21a. (’30) AIR 1930 Mad 414 (415). 

21b. (’26) AIR 1926 Rang 192 (192): 4Eang 247. 
(’32) AIR 1932 Rang 54 (55). 

21c. (’29) AIR 1929 Lah 390 (391). 

22. (’25) AIR 1925 P 0 155 (156) (PC), 

(’26) AIR 1926 Mad 130 (130). 

(’26) AIR 1926 Bom 167 (167). (Power exercised 
by District Judge as persona designata.) 

(’27) AIR 1927 Mad 1110 (1110). 

ISee (’38) AIR 1938 Rang 363 (364). (Orders 
passed merely for carrying out a scheme are 
orders in execution and appealable under S. 47 
—AIR 1925 P G 155, Distinguished.)] 


[But see (’14) AIR 1914 Low Bur 226 (228).] 

23. (’25) AIR 1925 Mad 129 (130, 131). 

(’05) 27 All 400 (402). 

(’05) 27 All 325 (332, 333) : 32 Ind App 128 (PC). 

(’22) AIR 1922 Lah 358 (360). 

[See (’32) AIR 1932 All 49 (50). (Questions as to 
jrriority of mortgages more for suits than for 
execution proceedings.)] 

[See also (’09) 1 Ind Cas 744 (744): 31 All 364.)] 
[But see (’10) 5 Ind Cas 142 (143) : 37 Cal 282. 
(But the rights of a prior mortgagee-defen- 
dant getting subrogated must be decided in exe- 
cution.)] 

24. (’16) AIR 1916 Cal 43 (44). (Mortgagee in 
possession in pursuance of a decree for ejectment 
— Suit for redemption not barred by S. 47.) 

(’98) 20 All 506 (510). 

(’04) 6 Bom L R 1100 (1101). 

(’75) 12 Bom H C R 160 (162), 

25. (’27) AIR 1927 Mad 431 (432). 

(’25) AIR 1925 Nag 185 (185, 186). 

26. (’14) AIR 1914 All 103 (103, 104). (Declara- 
tion that defendant must vacate when plaintiff 
desires.) 

(’28) AIR 1928 Bom 365 (366). 

(’36) 164 Ind Cas 921 (925) (Gal), 

[Sec also (’06) 28 All 72 (73). (Dscree-holder 
making construction in excess of decree— Appli- 
cation for demolition under S. 47 does not lie.) 
(’05) 2 All L Jour 573 (575). (Do.)] 
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Sco nlso iho unclormontioncfl cases.*' 


27. (’11) 9 l7icl Cus 828 (823) (Lnh). (Orclet of 
Court stayiiiR ipsuc of wnrmnt of attachment on 
judgment. (Ichtor’s rcprcFcntation that he would 
\)av (he amount witliin a particular time.) 

{'33) AIR 19.33 Pat OIS (2.}9). (Partition decree 
among co-pharers giving plaintiff right to realize 
certain rout? — Another co-pharcr conccling it — 
Separate suit for puch rent i.P not barred.) 

{’r.9) 13 Moo Ind App G9 (70) (P C). (Claim for 
damages in rc.'-pcct of projicrlv purchased.) 

(’.37) AIR 1037 All'.r)3.3(G3(i). (i)ccipion of a claim 
in necordaiico with 0. 38 R. 8 i.s not one under 
S. 17.) 

(’29) AIR 1929 All GCG (GGG). (Extending time 
fixed liv a decree.) 

(’M) AIR 1914 All ‘M0(4‘ll). (Suit for deejaratiou 
of title under a prior decree for pre-emption.) 

(1900) 1900 All W N 135 (13G). (Decree for pos- 
.pespioii—Jndgjncnf -debtor not allowed to .cct np 
claim [or maintenance in execution proceedings.) 

(’95) 17 All 243(244), (Order .striking off execution 
but maintaining attachment.) 

(’39) AIR 1939 Bom 182 (183). (An order refusing 
to direct the value of the properly to he slated 
in the sale proclamation under 0. 21 R. GG is 
not a decree under S. 47 and i.s jiol npivjalablc.) 

(’31) AIR 1931 Bom 295 (29G, 297). (Extrancou.s 
term.s forming consideration for a compromise 
decree — Exceutablc.) 


(’89) AIR 1939 Cal 334 (335). (Court receiving 
notice, after sale, under tiio Bengal Agricultural 
Debtors Act— Quo.slion whether sale should bo 
set aside is one under S. 47.) 

(’37) AIR 1937 Cal 211 (212) : I L R (1937) 1 Cal 
781. (An objection by the judgmcnt-doblor that n 
fichcino;panclioncd hy Iho Court uuclcr S. 153 of 
the Conipanics Act' lias suponsedod the decree 
whicli has, therefore, become incap.ablo of cxc- 
cution, relates to the execution or di.scbargo^f 
the decree and consequently coinc.s within S. 47.) 
(’36) 1G4 Ind Cas 802 (603) (Cal). (\\’horc the 
execution proceedings taken in (ho Civil Court 
in pursuance of an award under the Co~opcra- 
tivo Societies Act arc set aside, and the Coxut 
piasscs an order under S. 151, Civil P. C., remit- 
ting the award to the arbitrator for rectific.ation 
of certain crror.s therein, the order is not one 
falling under S. 47 .) 

{’S3) AIR 1933 Cal GG8 (G72): GO Cal SOI. (Trusts 
—Creditor of trustee— Eight of subrogation to 
trustee’s right of indemnity can be decided in 
suit by creditor against trustee, hut not in exe- 
cution.) , , 

(’25) AIR 1925 Cal 286 (288). (Enforcement of 
provisions in a compromise decree extraneous to 
the subject-matter of suit is by separate suit 
though such provisions form consideration for 

compromise,) , , in 

(’*19) AIR 1919 Cal 806 (807). (Order merely allow- 
ing a payment directed by the decree.) 

(’ 13 ) 19 Ind Cas 904 (905) (Cal). (Order allowing 
■ decree-holder to withdraw execution proceedings.) 
(’12) 16 Ind Cas 543 (545) -(Oal). (Application by 
’ minor after majority to set asi^e sale on tne 
ground of negligonoo of guardian.) 


(’03) 7 Cal L Jour 430 (438). (Refusal to grant 
sale certificate.) 

(*03) 4 Cal L Jour 211 (219), (Question whether a 

por. con has acquired n valid title in sale.) 

(1900) 4 CanVN39{40). (Order on an application 

for review of an order dismissing an execution 
case for non-payment of process fees.) 

(’23) AIR 1923 Put 180 (183). (Do.) . 

(’99) 2G Cal 529 (531). (Order amending a sale 
certificate.) 

(’97) 20 Mad 487 (489), (Do.) 

(’33) AIR 1938 Lah 214 (215, 21G). (Application 
for temporary alienation of judgment-debtor’s 
land — Alortgngo created .and mortgagee given 

pos. scssion though ho had not paid the money — 
Decree recorded as fully satisfied by mortgage— 
Subsequent suit by decree-holder against mort- 
gagee for the money not barred, as question was 
not one relating to execution, ^scharge or satis- 
faction of decree.) 

(’38) AIR 1938 Lab 4 (5). (Amendment of decree 
under Ss. 151 and 152.) 

(’27) AIR 1927 Lab 337(337). (Order setting aside 
confirmation of sale.) 

(’24) AIR 1924 Lah 405 (407). (Infringement of 
t Jglits dcclurcd by a electee — S.4.7 docs not apply.) 

(’18) AIR 1918 Lah 63(63): 1918 Pun Re No. 43, 
(Order amending a decree.) 

(■14) AIR 1914 Lab 24(25): 1914 Pun Re No. 12, 
(Suit against prior mortgagee for redemption 
and for possession against mortgagor decreed in 
favour of subsequent mortgagee — Subsequent 
suit for possession against mortgagor on the 
ground that redemption money had been p?.id 
not barred— S. 47.) 

(’07) 1907 Pun Re No. 5, page 30. (S. ii bars a 
regular suit where question relating to execution 
is raised bona fide.) 

(’38) AIR 1938 Mad 307(313). (Decree m partition 
suit not engrossed on proper uou-judicial stamp 
—Decree-holder applying to executing Court for 
having decree engrossed on proper stamp— Order 
of executing Court is not one under S. 4(.l 

(’36) AIR 193G hlad 733 (742, 743)._ (Question of 
paramount title cannot be raised in proceedings 

for execution of mortgage decree.) 

(’28) AIR 1928 Mad 29G (297). (Application by 
plaintiff for payment of money deposited by peti- 
tioner when applying for setting aside ex piarte 


decree.) 

’22) AIR 1922 Mad 68(63). (Decree- holder selling 
his own property bv bona fide mistake— Remedy 
is by separate suit.) 

’18) AIR 1918 Mad 914 (915). (Refusal of an 
application for cheque.) 

'08) SI Mad 37 (39, 40). (Claim for damages m 
respect of property imrchased.) „ 

’30) AIR 1930 Nag 199 (200) ; 26 Nag_L R 187. 
(Landlord acquiring the Interest of judgment- 
debtor under S. 6, C. R. Tenaney Act, was held 
not to represent the judgment-debtor within tiie 
meaning of B. 47 .) 

’23) AIR 1923 Nag 327 (328). (Whether crops 
passed in a jire-emption decree which was silen 
about this.) ' ' 
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^ 72. “Shall be determined by the Court executing the decree and not 

by a separate suit.” — All objections that can be raised in execution under this 
Section “shall be determined by the Court executing the decree and not by a separate 
suit.” ^ The words “by a separate suit” have given rise to a conflict of decisions as 
to whether the bar of suit applies only where the questions are raised by a party as 
plaintiff in a suit, or whether it applies to such questions raised in defence to a suit 
as well. The High Court of Calcutta has held that the Section bars a plea in defence 
also on the ground that the words “shall be determined by the Court executing the 
decree” give exclusive jurisdiction over the matter to the Court executing the decree, 
and cannot be merely construed to mean that the executing Court must determine it 
if it is raised in the course of execution proceedings.^ But .it has been also held by 
that High Court that where the defendant has been kept out of knowledge of the 
execution proceedings, until after the suit has been brought, by the fraud of the 
decree-holder, he could raise such objections by way of defence to the suit.^® 

The High Court of Madras has, on the other hand, held that the bar is not 
applicable to pleas in defence.^ It has followed the undermentioned case of the 
Calcutta High Court^ which held that the words “by a separate suit” cannot be taken 
to mean “in a separate suit.” In view of the fact, however, that the said case of the 
Calcutta High Court has been overruled by a later Bull Bench of that Court,® the 
Madras decisions will have to be reconsidered. 

It has been held that a plea that a suit is barred under this Section cannot 
be raised for the first time in appeal when it has not been raised in the first Court.® 


73. “Determined,” meaning of. — The word “determined” shows that the 
questions contemplated by the Section are to be finally disposed of and the effect of 
the word is therefore to give the Court executing the decree jurisdiction to dispose 
of finally such questions by granting appropriate relief.’^ 

74. “Court executing the decree,” meaning of. — “The Court executing 
the decree” means only the Court executing the decree at the time when the 


(’29) AIE 1929 Oudh 309 (310). (Application for 
•withdrawal of money in Court was treated as 
application for execution.) 

(’39) AIE 1939 Pat 242 (243). (Decree-holder 
attaching surplus profits of ghatwal estate raising 
objections to certain items in the estimate of 
receipts and expenditure of the estate — Order 
passed on objections is appealable.) 

(’23) AIE 1923 Pat 44 (44, 45). (Question of con- 
tribution as between defendants in a mortgage 
suit.) 

(’38) AIE 1938Eang292(293). (Application under 

0. 21 E. 22 falls under this Section.) 

Note 72 

1. (’15) AIE 1915 P C 88 (89) (P 0). 

(’33) AIE 1933 Mad 825 (833) ; 57 Mad 49. (Sec- 
tion is mandatory — Court has no discretion to 
refer parties to a suit in respect of a matter fall- 
ing under the Section.) 

(’71) 3 N W P H C E 62 (63). 

(’31) AIE 1931 Bom 114 (118), 

(’20) AIR 1920 Cal 537 (538). 

(’01) 28 Cal 492 (495, 496). 

(’02) 1902 Pun Ee No. 8 page 30. 

(’33) AIE 1933 Mad, 340 (341). (Partj' to suit can- 
not evade this rule by joining with a stranger.) 


(’33) AIE 1933 Mad 166 (167): 56 Mad 447. (When 
once the Court finds that resort to S. 47 is the 
proper remedy it has no option but to decide; it 
cannot refer the: parties to a suit.) 

(’31) AIE 1931 Eang 117(121): 9 Bang 305 (PB). 

2. (’29) AIE 1929 Cal 374 (379) : 57 Cal 403 (PB). 
(Overruling 24 Cal 355; 26 Cal 946; 7 C WN67;. 
4 Ind Cas 168; AIE 1922 Cal 311. (The decision 
in AIR 1929 Cal 247 to the contrary must also 
be considered to be no longer law.) 

(’27) AIR 1927 Cal 106 (108) : 53 Cal 837. 

(’32) AIR 1932 All 49 (49). 

(’31) AIR 1931 Nag 27 (28, 29). 

[See also (’ll) 10 Ind Cas 90 (93) (Gal). 

(’10) 7 Ind Cas 457 (458) (Bom). (Judgment- 
debtor not allowed to raise objection to sale by 
■way of defence to suit.)] 

2a. (’32) AIR 1932 Cal 825 (827) : 59 Cal 1242. 
(’29) AIR 1929 Cal 247.(249) : 56 Cal 467. 

3. (’21) AIR 1921 Mad 279 (280). 

(’09) 1 Ind Cas 221(222, 226) : 32 Mad 242. 

(’09) 1 Ind Cas 193 (194) (Mad). 

4. (’97) 24 Cal 355 (357). 

5. (’29) AIR 1929 Dal 374 (379): 57 Cal 403 (PB). 

6. (’36) 161 Ind Cas 43 (45) (Nag). 

Note 73 

i. (’14) AIE 1914 Mad 91 (93). 
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npphcatton is made. Therefore, it does not include the Court which has executed the 
decree and has thereby become fmictns officio,^ or an Appellate Court.^ A Collector 
exccutinf' a decree transferred to liim is not a “Court executing a decree” within the 
meaning of tliis Section/'' The Court which sends the decree to the Collector remains 
the Court executing the decree ’ and hence a question coming under this Section 
can be entertained by such Court even after the decree has been transferred to the 
Collector for execution.* Tlie words “the Court executing the decree” do not restrict 
the aiiplicabiiity of tlio Section to proceedings initiated by the decree-holder. The 
Section also applies to proceedings initiated by tlie judgment-debtor.® See also Note 2 
to Section 70, infra. 

76. Powers of the executing Court. — See Notes to Section 38 generally. 

76. Power to construe decree. — Where there is no ambiguity in tlie terms 
of a decree the Court is bound to interpret it according to its plain meaning and cannot 
ignore its terms or assume mistake on tlie part of the jjartios.* Where, however, there 
is any amhipuiti/ in tlie decree, tlie executing Court may, and should, construe the 
decree in order to ascertain its precise meaning" and, for this purpose, it may refer to 
the judgment and tlie pleadings in the case.^ In construing an appellate decree, the 
]ilcadings and the decree of the trial Court may bo referred to,'* but not the statements 
in tlie judgment of tlic first Court which are not based on pleadings.® See also Note 9 
to .Section 38, ante. 


77. Rules of construction of decree. — There is no general rule for con- 
struing decrees; each case depends on itself.* The following general principles may, 
however, lie found useful in interpreting decrees — 

1. A decree should be construed in accordance with law." Where, therefore. 


Note 74 

1 . (’S-I) 10 Cal .'i3S (5-10). 

(1900) 23 JIiul 377 (3S0). (Includes applications 
made bv the judamont-debtor.) 

(’71) G r^iad II C K 80i (30G). 

2. (’1.S) AIR 1915 Mad 41 (41). 

(’05) 29 Bom 71 (73). 

3. (’25) AIR 1925 All 14G (149) : 47 .-Ml 217. 

(’3S) AIR 1938 Oiidh 18S (189). 

4. (’38) AIR 1938 Ondh 168 (189). 

5. (1900) 23 Mad 377 (880, 382). 

Note 76 

1 . (’10) G Iiid Cas 75 (7G) (All). 

(’IG) AIR 191G All 207 (208). 

(’23) 77 Ind Oas 1G7 (1G8, 1G9) (Cal). 

(’18) .\IR 1918 Cal 245 (24G). 

(’17) AIR 1917 C.al 288 (289). 

(’30) AIR 1930 Lah 589 (591). (Wording of the 
decree clear — Decree cannot bo interpreted in 
the light of the reasoning or jphraseolog}' in the 
judgment.) 

V’25) AIR 1925 Lah 470 (471). 

(’24) AIR 1924 Lah 696 (698). 

(’18) AIR 1918 Mad 1287 (1292): 40 Mad 259 (PB). 

2. (’30) AIR 1930 Mad 688 (690): 53 Mad 750. 
(’24) AIR 1924 All 690 (690). 

(’07) 9 Bom L R 1361 (1362). 
pS7) 16 Bom 659 (661) (F B).' 

(’84) 10 Gal 1092 (1094). (But where terms of 
decree are uncertain, any inquiry or evidence 
in execution to ascertain the same is barred.) ■ 


(’30) AIR 1930 Jfad 688 (690) : 53 Mad 750. 

(’30) AIR 1930 Oiulh 302 (303). (The question 
whether a decree is or is not a purely declarator}' 
decree can only bo decided by examination of 
the decree itself.) 

(’98) 1 Oudh Cas 22 (27). 

3. (’21) AIR 1921 Cal 699 (700). 

(’81) AIR 1931 Cal 511 (513). 

(’81) AIR 1931 Mad 328 (331) : 54 Mad 532. 

(’85) AIR 1935 Oudh 39 (40, 41) ; 10 Luck 416. 
(’30) AIR 1930 Oudh 366 (367). 

(’30) AIR 1930 Pat 536 (538) : 9 Pat 499. 

(’29) AIR 1929 Pat 746 (747). 

(’21) AIR 1921 Pat 360 (362). 

4 . (’20) AIR 1920 Pat 192 (194). 

5. (’12) 14 Ind Cas 130 (131) (Oudh). 

Note 77 

1 , (’19) AIR 1919 All 297 (298) : 41 All 473. 

2. (’ll) 12 Ind Gas 123 (126) : 35 Mad 560. 

(’21) 65 Ind Cas 224 (224) (Pat). 

(’24) AIR 1924 P 0 133 (135) : 51 Ind App 236 : 
48 Bom 404 (PC). (Decree for possession on pay- 
ment of a certain amount within a time fixed — 
Deposit in Court hy a mortgagee from theplain- 
tifi — Deposit enures to the benefit of all parties 
interested in the fulfilment of the condition 
imposed b}' the decree.) 

(’24) AIR 1924 Cal 778 (778) : 51 Cal 320. (Decree 
for value of bills of exchange stated in sterling — 
Decretal amount in rupees is to be calculated as 
per rate of exchange on the date the bills matured.) 
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the judgment .admits of two meanings, it is wrong to construe it in a way which 
violates both law and equity.® 

2. "Where the decree is consistent with either of two inconsistent views, that 
interpretation which is in conformity with the judgment should he adopted.^ 

3. A construction which may, in future, result in a multiplicity of suits, 
should be avoided.® 

4. A decree must be construed in a fair and reasonable way so as to accele- 
rate its execution® and the benefit of the doubt ought to go to the judgment-debtor.’' 

5. In cases of conflicting descriptions of property in the decree, applicable to 
two different sets of facts, that which is certain, stable, and the least likely to have 
been mistaken, must prevail.® 

6. The interpretation to be put upon a consent decree ought to be the same 
as that to be placed on the original agreement between the parties.® 

6a. Similarly a decree passed on the basis of an award should be construed 
in the light of the award,®^ 

7. Where a decree is passed in favour of A conditional on his paying into 
Court a certain sum of monej’- “within 30 days of the decree becoming final,” a 
pa-junent made within the time extended by Section 12 of the Limitation Act, but 
after the expiry of 30 days from the decree, is within time.^® Similarly, where the 
decree directs A to pay a certain sum to another within a certain time as a condition 
X)recedent to recovery of possession, the payment made within the same period from 
the date of the appellate decree is valid.^^ 

8. A direction that the defendant “do pay a certain sum of money” imposes 
prima facie a personal liability on the defendant,^® though, no doubt, the words are 
not conclusive of the question.^®“ 

9. A decree must be construed as a whole.^® 


78. Power to go behind decree. — See Note 8 to Section 38 and Note 29 ante. 


(’21) AIE 1921 Lah 42 (43) : 2 Lali 155. (Posses- 
sion to be given in case of default — Option not 
limited to first default.) 

(’23) AIE 1923 Oudb 241 (241) : 26 Oudh Gas 59. 
(When under a decree, the contractual rate of 
interest ceases to be payable at a given date and 
the court rate is substituted for it therefrom up 
to the date of realization, the court rate AviU be 
chargeable on the whole amount duo with interest 
at the contractual rate up to that given date.) 
(’21) AIE 1921 Oudh 108 (109, 110) ; 24 Oudh 
Gas 209. (Where a decree awarded mesne profits 
but did not specify that they were future profits 
the decree must be intended to give w’ith posses- 
sion those mesne profits claimable by law up to 
the time of possession.) 

(’12) 16 Ind Gas 866 (866) (Oudh). (Do.) 

(’36) AIE 1936 Pat 303 (305). (Decree against 
puisne mortgagee in suit by prior mortgagee not 
to be interpreted to be a personal decree against 
the puisne mortgagee.) 

3. (’21) 60 Ind Gas 345 (346) (Lah). 

4. (’10) 5 Ind Gas 496 (496) ; 32 All 321. 

(’13) 20 Ind Gas 827 (828) (Mad). 

(’23) AIE 1923 Gal 704 (704), 

(’17) AIR 1917 Gal 288 (289). 


5. (’22) AIR 1922 Oudh 34 (36). 

(’30) AIE 1930 Oudh 302 (303). 

6. (’20) AIE 1920 Pat 192 (193). 

(’33) AIR 1933 Gal 329 (331) : 60 Cal 794. (Court 
will lean against a construction which renders 
a decree inexecutable.) 

[See also (’31) AIR 1931 Cal 476 (478).] 

7. (’21) AIR 1921 Oudh 188 (138). 

8. (’14) AIE 1914 Oudh 280 (281) ; 17 Oudh 
Gas 256. 

9. (’ll) 9 Ind Gas 875 (880) (Mad). 

9a. (’33) AIR 1933 Lah 505 (506). 

(’31) AIR 1931 Cal 511 (513). 

10. (’17) AIR 1917 All 325 (325) ; 39 All 193. 

11. (’14) AIR 1914 Boml32(134);39 Bom 175. 

12. (’ll) 12 Ind Gas 689(690) (Mad). 

(’ll) 12 Ind Gas 184 (185) (Mad). 

(’29) AIR 1929 Mad 105 (108, 109) ; 52 Mad 263, 
(Costs decreed against Official Receiver — Person- 
ally liable,) 

12a. (’ll) 12 Ind Gas 689(689) (Mad). 

(’34) AIR 1934 Oudh 45 (47). (Benefit of doubt 
to be given to judgment-debtor.) 

13. - (’29) AIR 1929 Sind98(101);23 SindLE375. 
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mistake in the initiation o£ proceedings^ and' to avoid a valid claim being .defeated on 
technical pleas.'“ See also the undermentioned case."^ But it is not intended to save 
litigants from the trouble of choosing the proper forum and filing a plaint or an 
execution petition 'when it is discovered, in time, -what is the proper forum and there 
is no further question about the matter.^“ A proceeding cannot, ho-^’ever, be treated 
^oth as a suit as well as an application.® 

The power under this Section is discretionary and may be exercised accord- 
ing to the circumstances of each case.^ But two essential conditions must be satisfied 
before the Court can exercise its discretion and treat a suit as an application — 

1. The Court in which the suit is brought must have jurisdiction to execute 
the decree,® and 


(■12) 13 Ind Gas 201 (205) (Mad). 

■(’10) 6 Ind Gas 776 (776) (Mad). 

(’09) 1 Ind Gas 3S0 (381) (Mad). 

(’23) AIR 1923 Na" 91 (95). 

(’30) AIR 1930 Oudh 168 (170). 

(’38) AIR 1933 Pat 216 (220). 

(’36) AIR 1936 Pat 303 (305). 

(’16) AIR 1916 Pat 299 (300) : 1 Pat L Jour 13. 
. [Sec aUo (’03) 5 Bom L R 1036 (1011).] 

2, (’15) AIR 1915 Mad 226 (227). 

(’31) AIR 1931 Mad 588 (590). 

2a. (’23) AIR 1923 Nag 91 (95). 

2b. (’36) AIR 1936 Bom 227(231); 60 Bom 516. 
■2c. (’31) AIR 1931 Mad 270 (271). 

■3. (’15) AIR 1915 Mad 226 (227). 

4. In the folloiuing cases suits were in the dis- 
cretion of the Court allowed to be treated as 
‘proceedings : — 

.('07) 29 All 318 (350, 351). 

(1900) 22 All 121 (123). 

(’38) AIR 1938 Gal 113 (115) : I L R (1938) 1 Gal 
280. 


(’35) AIR 1935 Gal 15 (17). (Suit for setting aside 
court sale in respect of properties not included 
in the mortgage.) 

(’27) AIR 1927 Gal 611 (615): 51 Gal 119. (Pur- 
chaser in execution of mortgage-decree — Title 
questioned — Application under S. 17 and not 
suit is the remedy — Suit can be treated as a 
proceeding.) 

(’05) 32 Gal 332 (333). 

(’19) AIR 1919 Lah 130 (131, 132). 

(’07) 1907 Pun Re No. 5, p. 30. 

(’32) 35 Mad L W 103 (101). (Dismissal of prior 
execution petition is no bar for treating suit as 
proceeding.) 

(’30) AIR 1930 Mad 12 (13, 11). 

(’16) AIR 1916 Mad 129 (129). 

(’ll) AIR 1911 Mad 91 (92). 

(’10) 6 Ind Gas 776 (776) (Mad). (Where a suit 
IS barred under S. 211, Givil P. G., the plaint 
may be treated as an application under that 
Section.) 


(’09) 1 Ind Gas 380 (381) (Mad). (Plaint coverini 
■ a question under S. 17, Givil P. G., may b 
treated as an execution petition.) 

;(’22) AIR 1922 Nag 198 (199). (Suit for restitu 
tion ■which is barred under S. 111.) 

[See (’16) AIR 1916 Pat 299 (300); 1 PatL Jou 
,^ 3 .] 


In the following cases, a proceeding was 
alloiucd to be treated as a suit : — 

(’26) AIR 1926 All 387 (388); 18 All 362. (Decree 
against a minor — Objection bj^ the minor that 
the decree ^vas not binding on him in execution 
proceedings by an application — Proceeding on 
the objection may be treated as suit.) 

(’12) 16 Ind Gas 518 (515) (Gal). (Do.) 

(’38) AIR 1938 Lah 177 (178). (Partition proceed- 
ings — Award declaring rights of parties without 
giving possession — Decree on award — Applica- 
tion for execution claiming possession with 
alternative prayer to treat application as a suit.) 
(’13) 18 Ind Gas 700 (700) (Lah). 

(’31) AIR 1931 Mad 81 (83). 

(’25) AIR 1925 Pat 16 (17): 8 Pat 311. (Proceed- 
ings in execution between rival assignees of 
decree regarded by Gourt as suit.) 

In the follotving cases the Court refused to act 
under the Section : — 

(’13) 19 Ind Gas 622 (623, 621): 35 All 213. 

(’09) 3 Ind Gas 195 (196) (All). 

(’01) 1 All L Jour 61 (63). 

(1900) 1900 All W N 196 (197). 

(’19) AIR 1919 Gal 671 (676): 16 Gal 103. 

(’2l) AIR 1921 Mad 707 (708). 

(’09) 1 Ind Gas 723 (721); 32 Mad 125. 

(’3l) AIR 1931 Oudh 15 (16): 6 Luck 152. 

(’15) AIR 1915 Oudh 131 (135, 136). 

5, (’10) 7 Ind Gas 55 (59) (Gal). 

(’31) AIR 1931 All 699 (700). (Party to suit in 
Small Gause Gourt objecting to attachment of 
property in execution of decree in same Gourt — 
Objection dismissed and declaratory suit filed in 
Munsif’s Gourt — Munsif’s Gourt cannot treat, 
suit as application under S. 17 and suit must be- 
dismissed.) 

(’16) AIR 1916 All 181 (186). 

(’ll) AIR 1911 Gal 691 (692). 

(’95) 22 Gal 183 (186). 

(’26) AIR 1926 Lah 165 (166): 7 Lah 1. 

(’35) AIR 1935 Mad 923 (925). 

(’20) AIR 1920 Mad 206 (207). 

(’09) 1 Ind Gas 723 (721) : 32 Mad 125. 

(’05) 28 Mad 61 (66). 

(’99) 22 Mad 317 (319). 

(’22) AIR 1922 Nag 189 (191). 

(’21) AIR 1921 Nag 130 (131). 

(’18) AIR 1918 Nag 102 (103). 

(’95) 8 0 P L R 3 (1). 
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2, tlio npi)]icafcion slioukl not have been ba?red by limitation afc the date of 
(ho institution of tlio suit/’ 

The power cxcrcisuhlo under this sub-sectiou may not only bo exercised by 
the origituil Court, hut also hy the Appellate Court, subject, however, to the same 
two conditions, namely, that the orij^inal Court had jurisdiction to execute the decree^ 
and that the suit \\as tiled within the limitation period prescribed for applyiue under 
this Sect ion A 

I ho discretion given under this sub. section must bo exercised when the plaint 
or aiiplication is filed, and after the procedure has once boon determined at that stage 
(subject to the usual control of an appellate or revisional Court) it cannot thereafter 
bo altered.*’'' Hence, it has lieon hold that where a claim suit has been filed and has 
proceeded to its conclusion, a Court in which an application for execution is subse- 
quently filed cannot treat such suit as an application to take a step-in-aid of 
execution for the jiurjioso of saving limitation in respect of the subsequent execution 
application,*’’' 

Where an application falling under this Section is dismissed on the merits and 
the applicant then brings a suit for the same relief, the suit cannot be converted into 
an aiiplication under tliis Section, on its being contended that such suit is barred by 
this Section. Tlio remedy of the aggrieved party was to have appealed against the 
decision dismissing his prior application.’'® 

Where a proceeding in execution is treated, under this Section, as a suit, the 
judgmeut-debtor who objects to the execution of the decree is in the position of a 
plaintitT and therefore he has to pay the court-fee duo to the Government in respect 
of the suit,^' 

83. Objection as to limitation, when to be considered. — An objection as 
to limitation may bo taken at any stage of the execution proceedings if the facts upon 
wliich the objection is based arc jiatent riiwi the face of the record.^ 

See also Note 23 to Section 11. 


84. Appeal. — Where an order amounts to a determination of a question 
between the parties and relating to the execution, discharge or satisfaction of the 
decree, it will be a decree within tlie meaning of Section 2 cl. (2) and is appealable 


as such under Section 96d As to wliether 


(’ll) 10 Lid Gas 991 (992) : (1910) 1 Uyp Bur 
Bui GG, 

6. (1900) 22 All 37G (377). 

(’ll) 11 Ind Gas 987 (989) : 35 Bom 452. 

(’27) AIR 1927 Gal lOG (108); 53 Cal 837. 

(’ll) 10 Ind Gas 417 (420) (Cal). 

(’87) AIR 1937 IMad 580 (580), 

(’25) AIR 1925 Mad 1198 (1200). 

(’IS) AIR 1918 Mad 180 (182). 

(’17) AIR 1917 Mad 453 (453). 

(’30) AIR 1930 Oudb 468 (470). (Plaint treated 
as an execution application and as an applica- 
tion to take a step-in-aid.) 

[See (’38) AIR 1938 Nag 534 (536). 

[But see (’21) AIR 1921 Bom 285 (289); 45 Bom 
174. (Suit was treated as application to set 
aside sale and application was held time 
barred.)] 

7 . (’95) 22 Cal 483 (485, 486). 

[Sec (’05) 32 Cal 832 (336),] 


cveri/ such order is appealable, see Note 86, 

8. (1900) 22 All 37G (377). 

(’27) AIR 1927 Cal 411 (411, 412): 54 Cal 524, 
(’27) AIR 1927 Cal 106 (108) ; 53 Cal 837. 

(’05) 28 Mad G4 (66). 

8n. (’38) AIR 1938 Nag 534 (536). 

8b. (’38) AIR 1938 Nag 534 (536). 

8c. (’35) AIR 1935 Mad 923 (925). 

9. (’34) AIR 1934 Pat 9 (11). 

Note 83 

1. (’16) AIR 1916 Pat 331 (833). 

(’35) AIR 1935 Cal 230 (231). 

Note 84 

1 . (’12) 13 Ind Gas 365 (367) (Cal). 

(’33) AIR 1933 All 732 (733) ; 55 All 983. (Order 
dismissing execution application is appealable.) 
(’36) AIR 1936 All 479 (480). (A decision that 
certain person is representative of the judgment- 
debtor is appealable.) 

(’35) AIR 1935 All 183 (184). 
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question of the right to apjieal under this Section depend upon 

iappen to he the appellant but upon the question •wl^ethor or not the case 
l||||ife^e Section; thus, if. the conditions of the Section are' satisfied, the auction- 
jilgiM^^Iso will have a right to appeal.” 

‘ ' -IRiiere a decree of a Small Caufee Court is sent for exec^^^°^ ^ Court exer- 

jurisdiction and an order is passed under this Sec^^®^’ order is 

But no second appeal willl lie against an order id execution under this 
inhere the suit is of a nature cognisable by a Court of Small Causes. In the 
W oi-H^itration proceedings, the awiird must be considered ^ decree in a suit 


4ln| ifla liiss All 201 (202) : 55;A11235. (DeeST 
— 'ion — Decision on question bctw«cn 
er and transferee pendente life from 
cbtor as to tight to possession is a 




appeal lies.) 

{•87) AIR 1937 IVTad 
834- (Even though 


I L R (1937)liraa 
matter docs not fall under 


x^8i^4:A]^33 All 57 (59): 64 All 1031. (Decision 
4MI atmllw under O. 21 B. 98 betneen plaintifT 
anatoOMraiod defendant appealable asadccnxi.) 

132 All 49 (49). (Even if order is not 
thin 8. 47 if Judge purports to iact 
Section, it would be appealable.) 
:4ltDAtBl'924Mad518(519). (Do.) ! 

.4Wll 18 Mid 127 (129). (Do.) j 

<<16) AIB 1920 All 551 (552). ! 

>< 1 ») Am i938 Cal 236 (287). > 

■%<H|iAmi939 Gal 834 '(335). . (Order purporting 
la under S. 151 but one which ought to 

ailifcjunder S. 47 — Appcal lics.) 
ftn Am 1937 Cal 259(259) ; I L R (1937) 2;Cal 
Itf. <0^cc dismissing execution petition! for 
ilUm 7I6 comply with directions of Coutt — 
' 'fcoondaiipoal lies.) 

• 418 ) Am^l925 Cal 318 (319). 1 

<Vl8|Amjl918 Oal 551 (552). (Such an order 
VMHftaion on review is appealable as a decree.) 

iBd Cas 483 (484) (Cal). (Do.) * 

'18 Amjl915 Cal 137 (138). i 

'*18) 90 Jjiid Gas 874 (875, 870) (Gal). (Question of 
. , to give time to judgment-debtor for 

* ‘■filfety ^f possession after court- sale.) | 

:4lO)8IiidCas4(5)(Cal). I 

T Ind Cas 769 (771) (Cal). 

■ 8 841i W R 898 (898). j 

. 7(1B|41^an Xi R 186 (187). (Appeal lies from an 
:• tflalir. tt^nsferrihg decree to another Court for 
.. as the order is one rclatiug tb the 

’"wwsoM^tboughitisitself not an order executing 
,';tiiede«eo.) ' ' i 

,-<Hn Am 1936 Iiah 725 (727). (Though' applica- 
: 'tl^ poirports to bo under S. 151, the order is 
onder tills Section and appeal lies.) ■ i 
i^'S^Ant 1929 Lah 884 (885). (If the order is 
. ' nnaertl. 151 it is not appealable.) | 

■4’14) AIE 1914 Lah 9 (11) : 20 Ind Cas 203 (205): 

1914 Pirn Re No. 10. (Do.) * 

. .<‘18) » ind Gas 489 (439) (Lah). (Do.) 

4’9») AIB 1929 Pat 391 (392). (Do.) 

; 1927 Lah 651 (652). (Executing! Court 

. , power to amend decree — If it amends, 

, " -f'SMjsBlIunder S. 47 lies.) • •: 
i J'cm i Slad L Tim 307 (307). (Do.) ■ I, 

-^'18) Aii^ 1915 Lah 100 (102). (However, iif the 
'is one under S. 9, Specific Reliei Act, no 


Luck 519. 
Discharge 


this Section, if the <3rdcr purports to ho made 
under this Section ap^^^‘ 
eSG) AIR 1936 Mad jS14). (Order refusing 
application of judgroPf raise attach- 
ment is appealable-!^- that ordenspas^d 

on a sopat^e applio?^'®" by ludpent-dcbtor 
and not on the exeef 
make nnj- diflcroncc.'/ 

(’86) .ilR 1936 Mad 63*5 9)- (Tbough purporting 

to have l>ccn passed f 

(’85) .UR 1935 Mad (Order recording 

satisfaction of decree is apiwalaWo Such order 
cannot bo set aside b'i' Court.) 

(’27) AIR 1927 Mad 8?^ 

’IS 10 Ind Cas 448 (^/Sj (^ad). (Substance of 
the order must lirovision of 

law quoted is not der^f^y®:;,, , „ „ > „ _ 

(’84) AIR 193-4 Kan (203) : 13 Nag LR 240. 
(QueSn notStw^ representatives 

— No appeal lies.) . 

(’02) 15CPLR69(f“h 

(’91) 4 C P L R 182 
(’36) AIR 1936 OudP '■ 

(Decree discharged satisfied 
amounts to a decrees 

(’29) AIR 1929 Pat (‘^^2). 

(’29) AIR 1929 Pat (^^2) : 8 Pat 71 1 . 

(’87) AIR 1937 Pesh P . (Order by trial Coiu-t 
refusing to allow 08^^" ^ ^ Y 

Privv Council, has 

(’28) AIR 1928 Rang 

to decide objections oxecutabihbj -Decree 

appealable.) t> t> , o- 7 k 

(’93-1900) 1893-1900 

fBut see (’771 2 (556, 557). (Caseunder 

CodV of [sV 0^ n“ 

profits not a decro'^-^^^ ^ood law now.)] 

2. (’99) 26 Oal 539 (^'^^> 

3. (’06) 11 Cal W N 

(’17) AIR 1917 All 1 

. Cause Court having ° n 

4. (’ll) 10 Ind Gas 

(1900) 27 Cal 484 (4fj'- ... 

(’2i) AIR 1921 All f (55): 48 All 403. 

(’07) SO Mad 212 
(’37) AIR 1937 Pat 

30PC. 33. 


39 All 357. (Small 
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and therefore an appeal would lie against an order in execution of an award ^ Where 
a decree is obtained in a suit. brought under Section- 9 of the Specific Belief Act and 
an Older is p^sed . in. proceedings in execution of that decree, -no appeal lies against 
that order. The reason is that Section 9 of that. Act proyides that "no' appeal shall 
he from any order or decree passed' in any suit' under this Section” and applications 
for execution of decrees are proceedings in suit. 

mere a judgment-debtor or a party to the suit objects to the attachment and 
sale of his properties in execution, or in other words prefers a claim’, an order decid- 
mg such a claim falls within this Section and is appealable as a decree under Section 96 
read with Section 2 clause (2).^* The words ‘as if he was a party to the suit’ in 0. 21, 
E. 58 show that a claim by a party to the suit is not within the scope of that Buie! 
Even if the matter comes within 0. 21 B. 58, still a right of appeal under Section 96 
cannot be taken away by any provision, such as 0. 21 B. 63, which is not contained iiP 
the body of the Code. (Compare the- words “provided in the body of this Code” im 
Section 96 with the words "provided in this Code” in Sections 141, 146 and 148.) 

Section 2 clause (2) excludes from the definition of decree any adjudication- 
from which an appeal lies as an appeal from an order. Thus an order appointing a- 
receiver in execution under 0. 40 E. 1 is appealable under 0. 43 E. 1 (s) and is not. 
a decree appealable under Section 96.^ As to appeals from orders passed under 0. 21,. 
Er. 89, 90 and 91, see those Buies. 


Appeals from orders under this Section are expressly excepted from the provi- 
sions of Article 1 of Schedule I of the Court-fees Act by notifications of the various- 
Local Governments under Section 35 of the Court-fees Act and consequently ad 
valorem fee is not payable in respect of such appeals.® It has been held that an order* 


5. ('21) AIR 1921 Sind 182 (133) : 16 Sind L E 
245, 

(’29) AIR 1929 Lah 228 (229). 

(’34) AIR 1934 Lah 49 (50). (Proceedings for 
enforcement of a-ward are governed by S. 47 — 
Api^cal lies from order rejecting application for 
enforcement.) 

Sa. (’18) AIR 1918 Cal 925 (926) : 45 Cal 519. 
(’32) AIR 1932 Lah 416 (416) : 13 Lah 798. 

(’28) AIR 1928 Lah 539 (539). 

(’03) 26 Mad 438 (439). 

6. (’16) AIR 1916 Cal 814 (814), 

(’21) AIR 1921 Cal 242 (244). 

(’12) 16 Ind Gas 385 (386) (Cal). 

(’82) AIR 1932 Lah 376 (376). (Even though 
claim is wrongly described as one under 0, 21, 
R. 58.) 

(’24) AIR 1924 Lah 589 (590). (Do.) 

(’27) AIR 1927 Lah 895 (896). 

(’85) AIR 1935 Mad 923 (924), (Even if Court 
treats the application as one under 0. 21 _R. 58 
and refers claimant to a suit, appeal is the 
remedy and not a suit.) 

(’34) AIR 1934 Mad 435 (435) : 57 Mad 822. 
(Joint claim by party to suit and by stranger— 
Appeal by party and suit under 0. 21 R. 63 by 

(’S AIR* 1921 Mad 627 (628). (Question under 

(’21)^1]® 19*21 Mad 612 (614, 615). (Question 
under 0. 21 R. 100, fought out by parties to 
the suit — Appealable.) 


(’20) AIR 1920 Mad 126 (128) ; 43 Mad 696. 
(Same principle applies to claims under 0. 21,. 
R. 103.) 

(’16) AIR 1916 Mad 727 (727). (Objection by 
judgment-debtor to sale.) 

(’13) 21 Ind Gas 748 (749) (Mad). 

(’94) 17 Mad 399 (400). 

(’29) AIR 1929 Oudh 21 (21). (Claim by a party- 
must be decided on the merits and not rejected- 
•without enquiry.) 

(’36) AIR 1936 Pat 268 (270). 

(’31) AIR 1931 Pat 97 (98). 

(’31) AIR 1931 Bang 314 (316), (Though it as- 
misdescribed as one under 0. 21 R. 58.) 

[See (’17) AIR 1917 Bom 133 (134) : 42 Bom 10.]' 
[But see (’20) AIR 1920 Mad 206 (207). (Obiter).]' 

7. (’29) AIR 1929 Mad 20 (21), 

[But see (’28) 1928 Mad W N 390 (390). (Order 
appointing receiver in execution — Second Appeal 
lies.)] 

8. (’30) AIR 1930 Lah 24 (25). (S. 35 of the- 

Court-fees Act -was amended by Act 38 of 1920- 
by -which Local Governments -were empowered to 
issue notifications.) , „ , 

(’37) AIR 1937 Cal 152 (155) : I L R (1937) 1 ^1- 
637. (By notification of Government of India 
in force in Bengal the fee chargeable on appeals 
from orders under S. 47 was limited to ainount 
chargeable under Art. 11 of Sch, II, Court-fees 
Act.) 

(’36) AIR 1936 Bang 352 (353). 

[See also (’38) AIR 1938 Bom 320 (321).l 
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under 0.'21 E. 50 clauses 2 and' 3 is not an order under ’this' Section and that on an 
appeal from such an order ad valorem court-fee is payable.®^ The Court can require 
a person appealing from an order under this Section to give security for the costs of 
the appeal.® • • 

See also the undermentioned cases.^® 


85. Forum of appeal. — The value of the original suit in which the execution 
is taken out determines the forum of appeal in respect of an order passed in execution 
proceedings. The actual value of the subject-matter in dispute involved in the order 
is not the- criterion.^ See Note 18 to Section 96 as to the value of appeal for the 
purposes of jurisdiction. 

86. Interlocutory orders in execution proceedings. — The phrase “deter- 
mination of any question within Section 47” in Section 2 cl. (2) does not make every 
decision of any question within this Section, a decree. In order to he appealable as a 
decree, the decision must also have the essential characteristics of a decree as defined 
in' that Section, that is, it must also be the formal expression of an adjudication con- 
clusively determining the rights of the parties. If not, the order is merely, an inter- 
locutory one and is not appealable as a decree.^ Otherwise “every interlocutory order 
in an execution proceeding, such as an order granting or refusing process for the 
examination of witnesses, would he appealable; and far greater latitude would, be given 


8a. (’39) AIR 1939 Sind 161 (163) (E B). (AIR 
1929 Bom 386, Poll.) 

9. (1900) 24 Bom 314 (316). 

10. (’37) AIR 1937 Pat 380 (381). (Question 
whether appeal lies .against order of Subordinate 
Court can arise only if order is passed by the 
Subordinate Court suo niotn as a Court of exe- 
cution and not when order is passed on a direction 
from the Appellate Court.) 

(’34) AIR 1934 Pesh 43 (44). (Decree removing 
Mahant from office — Application for appointing 
Committee to appoint Mahant — Order thereon — 
Appeal held not to lie.) 

(’37) AIR 1937 Pesh 3 (4). (S. 47 applies to exe- 
, cution of decrees of Privy Council — Copy of 
judgment passed by Court executing decree and 
presented with memo of appeal should be stamped 
with a stamp of Re. 1 under Art. 7, Court-Pees 
Act.) 

Note 85 

1, (’15) AIR 1915 All 349 (349). 

(’25) AIR 1925 Cal 212 (212). 

(’19) AIR 1919 Lah 275(276); 1919 Pun Re No. 44. 
Note 86 . 

1. (’24) AIR 1924 All 808 (811) ; 46 All 733. 

(’33) AIR 1933 Mad 500 (500). (Order overruling 
preliminary objections by judgment-debtor.) 

(’ll) 11 Ind Cas 545 (545) : 38 Cal 717 : 6 Low 
Bur Rul 26 : 38 Ind App 126 (P C). (Order re- 
fusing leave to bid to a decree-holder under 0. 21, 
R. 72 is only administrative order.) ■ 

(’35) AIR 1935 All 502 (503). (Order striking oQ 
objection for default.) 

(’32) AIR 1932 All 136 (137). ' 

(’31) AIR 1931 All 765 (765). (Order of District 
Judge-approving appointment of a trustee made 
. by committee under a scheme decree — ‘Not a 
decree.) 

31) AIR 1931 All 129 (130, 131). (Order directing 


execution against one set of defendants in the 
first instance — Not a decree.) 

(’30) AIR 1930 All 638 (639). 

(’29) AIR 1929 All 390 (391, 392). (Ex parte order 
under 0. 21 R. 50 (2) granting leave to execute 

, — Not a decree.) 

(’29) AIR 1929 Bom 386 (388); 53 Bom 839. (Do.) 

(’29) AIR 1929 All 85 (85). (Order refusing stay 
of sale.) 

(’24) AIR 1924 Lah 671 (672). (Do.) 

(’24) AIR 1924 Mad 234 (235). (Do). 

(’27) AIR 1927 All 208 (209). 

(’26) AIR 1926 All 401 (401). 

(’26) AIR 1926 All 268 (268, 269) ; 48 All 260. 

(’25) AIR 1925 All 588 (589) ; 47 All 543. (Order 
directing enquiry into mesne profits.) 

(’24) AIR 1924 All 794 (795). (Order refusing to 
restore an execution application dismissed for 
default.) 

(’28) AIR 1928 Oudh 329 (330). (Do.) 

(’12) 15 Ind Cas 50 (51) : 34 All 530. (Order holding 
that fresh attachment is not necessary.) 

(’90) 1890 All W N 85 (86). (Order for recovery 
of deficiency of price against defaulting purchaser 
— Not a decree — Not appealable.) 

(’87) 9 All 500 (503, 504). (Order allowing a pay- 
ment directed by the decree to be made.) 

(’19) AIR 1919 Cal 806 (807). (Do). 

(’31) AIR 1931 Bom 391 (393, 396) ; 55 Bom 414. 
(Scheme decree with liberty to apply for modifica- 
tion — Order on such application-Not appealable.) 

(’31) AIR 1931 Bom 388 (390). (Order of District 
Judge as persona designata under a scheme — 
Not appealable.) 

■(’84) 8 Bom 287 (295). 

(’31) AIR 1931 Cal 574 (576) ; 58 Cal 808. (Order 
under 0. 21 R. 99 is not one under S. 47.) 

(’25) AIR 1925 Cal 679 .(680, 681). (Order solely 
relating to jurisdiction.) 
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of appealing againsfe orders in such proceedings than is allowed as against orders made 
in suits before decree—a thing which could hardly have been intended. But though 
an order may be interlocutory, if it is one which in substance determines a question 
relating to execution between the decree-holder and the judgment-debtor as, for 
instance, where it has the effect of reviving an application - for execution which* was 
dismissed for default of the decree-holder, especially when a fresh application would 
be barred by limitation, it will be appealable as a decree.^ The decision that the exe- 
cuting Court had power to hear the objection application of the judgment-debtor under 
Section 47 is an order which determines a very important and substantial right and 
hence is appealable as a decree.'^ As regards the appealability of an order fixing the 
value of profierty for the purposes of sale, see O. 21 R. 66. As regards appeals against 
orders granting or refusing stay of execution, see Note 44, ante. 

86a. Parties to proceedings under Section. — The auction-purchaser is not 
a necessary party to a proceeding under this Section as between the parties to the 
suit; nor is his non- joinder in an appeal from an order in such proceedings fatal to it.^ 


87. Revision. — An order which is appealable under this Section^® or in which 
there is no question of jurisdiction involved, is not open to revision.^ In the case of 
an order not open to appeal, a revision may lie if the conditions of Section 115 are 
satisfied.^ 


(’19) AIE 1919 Pat 383 (383);4 Pat L Jour 461. (Do.) 

(’19) AIR 1919 Cal 471 (472). (Order accepting 
securitj’’ under 0. 41 R. 5.) 

(’31) AIR 1931 Mad 38 (38) ; 54 Mad 237. (Do.) 

(’12) 13 Ind Gas 170 (170) (Cal). 

(1900) 7 Cal L Jour 436 (437, 488). (Order refus- . 
ing grant of sale certificate to decree-holder 
auction-purchaser.) 

(’91) 18 Cal 469 (472). (Order on a preliminary 
point of law.) 

(’20) AIR 1920 Lah 117 (118). (Do.) 

(’73) 19 Suth W R 90 (91). (Relating to procedure.) 

(’29) AIR 1929 Lah 815 (816). (Do.) 

(’30) AIR 1980 Lah 20 (22) : llLah93. (An order 
restoring an execution application which had 
been dismissed for default.) 

(’32) AIR 1932 Lah 120 (121). (Order accei^ting or 
refusing to accept securit 3 % not appealable.) 

(’29) AIR 1929 Lah 391 (392). (Administrative 
order not appealable.) 

(’27) AIR 1927 Lah 527 (528). (Order rejecting 
security and ordering execution to continue.) 

(’27) AIR 1927 Lah 337 (337). (Order setting aside 
sale after confirmation — 8. 47 does not apply.) 

(’86) 1886 Pun Re No. 55, p. 116. 

(’36) AIR 1936 Mad 623 (624). (Order allowing 
amendment to execution petition is not a decree.) 

(’33) AIR 1933 Mad 500 (500). 

CSO) AIR 1930 Mad 918 (918, 921) ; 54 Mad 315. 

■ (Order filling up vacancy in the office of trustee 
appointed under a scheme — Not covered by S. 47.) 

(’29) AIR 1929 Mad 718 (720). (Order under 0.21 
R. 22 for arrest and notice at the same time.) 

(’36) AIR 1936 Oudh 369 (370). (Order accepting 
security tendered by judgment-debtor and direct- 

. ing stay of execution.) 

(’38) AIR 1938 Pat 216 (220). 

(’37) AIR 1937 Rang 157 (159). (Pinal decree for 
sale in mortgage suit — Order by District Court 


in execution directing sale of properties outside 
district — Order is not appealable as it does not 
affect the question as to the liability of the pro- 
perties to be sold.) 

(’27) AIR 1927 Rang 317 (317) : 5 Rang 534 : 5 
Rang 641. (Order requiring security, before 
drawing out money.) 

(’25) AIR 1925 Rang 271 (273) : 3 Rang 132. 

[Sec (’02) 29 Cal 622 (625). (Order determining 
principle for ascertainment of mesne profits 
held not interlocutory.)] 

[But see (’32) AIR 1932 All 85 (89) : 53 All 391. 
(Order prescribing the order of sale of mortgaged 
properties falls under S. 47 — Appealable.) 

(’16) AIR 1916 Cal 471 (472). (Question as to bena- 
mi transfer of decree governed by the Section.)] 

2. (’97) 24 Cal 725 (739) (F B). (Per Banerji, J.) 
(’14) AIR 1914 Cal 149 (149) : 20 Ind Gas 72 (72) : 

41 Gal 160. 

(’ll) 12 Ind Gas 745 (749, 750) (Cal). 

(’ll) 10 Ind Gas 371 (371, 372) (Cal). 

(’09) 2 Ind Gas 338 (341) ; 36 Cal 422. (The pro- 
priety of such interlocutory orders can be attacked 
in the appeal from the final order.) 

3. (’20) AIR 1920 Cal 534 (535). 

4. (’39) AIR 1939 Lah 177 (178). 

Note 86a 

1. (’39) AIR 1939 Nag 183 (186). 

Note 87 

la. (’29) AIR 1929 Pat 141 (142) : 8 Pat 717. 

1. (1900) 2 Bom L R 887 (888). 

(’33) AIR 1933 Bom 185 (186). 

(’36) AIR 1936 All 479 (480). 

(’31) AIR 1931 All 765 (766). 

^05) 32 Cal 572 (575). (Only an error of law.) 

(’32) AIR 1932 Lah 96 (97). (Order under S. 73— 
No revision — Practice of Lahore High Court.) 

2. (’28) AIR 1928 Lah 811 (812). - 
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of appealing against orders in such proceedings than is allowed as against orders made 
in suits before decree— a thing which could hardly have been intended.”^ But though 
an order may be interlocutory, if it is one which in substance determines a question 
relating to execution between the decree-holder and the judgment-debtor as, for 
instance, where it has the effect of reviving an application for execution which was 
dismissed for default^ of the decree-holder, especially when a fresh application would 
be barred by limitation, it will be appealable as a decree.^ The decision that the exe- 
cuting Couit had power to hear the objection application of the judgment-debtor under 
Section 47 is an order which determines a very important and substantial right and 
hence is appealable as a decree.'* As regards the appealability of an order fixing the 
value of property for the purposes of sale, see O. 21 E. 66. As regards appeals against 
orders granting or refusing stay of execution, see Note 44, ante. 

86at Papties to proceedings iindep Section. — The auction- purchaser is not 
a necessary party to a proceeding under this Section as between the parties to the 
suit; nor is his non-joinder in an appeal from an order in such proceedings fatal to it.* 

87. Revision. — An order which is appealable under this Section*® or in which 
there is no question of jurisdiction involved, is not open to revision.* In the case of 
an order not open to appeal, a revision may lie if the conditions of Section 115 are 
satisfied.^ 


■(’ 19) AIR 1919 Pat 383 (383) : 4 Pat L Jour 461. (Do.) 

(’19) AIB 1919 Cal 471 (472). (Order accepting 
security under 0. 41 E. 5.) 

(’31) AIB 1931 Mad 38 (38) : 54 Mad 237. (Do.) 

(’12) 13 Ind Gas 170 (170) (Cal). 

(1900) 7 Cal L Jour 436 (437, 438). (Order refus- . 
ing grant of sale certificate to decree-liolder 
auction-purcbasor.) 

(’91) 18 Cal 469 (472). (Order on a preliminary 
point of law.) 

(’20) AIB 1920 Lah 117 (118). (Do.) 

(’73) 19 Suth W E 90(91). (Relating to procedure.) 

(’29) AIB 1929 Lah 815 (816). (Do.) 

(’30) AIR 1930 Lah 20 (22) : 11 Lah 93. (An order 
restoring an execution application which had 
heen dismissed for default.) 

(’32) AIB 1932 Lah 120 (121). (Order accepting or 
refusing to accept securit 3 ', not appealable.) 

(’29) AIR 1929 Lah 391 (392). (Administrative 
order not appealable.) 

(’27) AIB 1927 Lah 527 (528). (Order rejecting 
security and ordering execution to continue.) 

(’27) AIR 1927 Lah 337 (337). (Order setting aside 
sale after confirmation — S. 47 does not apply.) 

(’86) 1886 Pun Ee No. 55, p. 116. 

(’36) AIR 1936 Mad 623 (624). (Order allowing 
amendment to execution petition is not a decree.) 

(’33) AIB 1933 Mad 500 (500). 

•(’30) AIR 1930 Mad 918 (918, 921) : 54 Mad 315. 

■ (Order filling up vacancy in the office of trustee 
appointed under a scheme — N ot covered by S . 47 .) 

(’29) AIR 1929 Mad 718 (720). (Order under 0.21 

'• E. 22 for arrest and notice at the same time.) 

(’36) AIR 1936 Oudh 369 (370). (Order accepting 
security tendered by j’udgment-debtor and direct- 

. ing stay of executidu.) 

(’38) AIR 1938 Pat 216 (220). 

■(’37) AIR 1937 Rang 157 (159). (Pinal decree for 
sale in mortgage suit — Order by District Court 


in execution directing sale of properties outside 
district — Order is not appealable as it does not 
affect the question as to the liability of the pro- 
perties to be sold.) 

(’27) AIR 1927 Rang 317 (317) : 5 Rang 534 : 5 
Rang 641. (Order requiring security before 
drawing out money,) 

(’25) AIR 1925 Rang 271 (273) : 3 Rang 132. 

[See (’02) 29 Cal 622 (625). (Order determining 
principle for ascertainment of mesne profits 
held not interlocutory.)] 

[But see (’32) AIR 1932 All 85 (89) : 53 All 391. 
(Order prescribing the order of sale of mortgaged 
properties falls under S. 47 — Appealable.) 

(’16) AIB 1916 Cal 471 (472). (Question as to beua- 
mi transfer of decree governed by the Section.)] 

2. (’97) 24 Cal 725 (739) (P B). (Per Banerji, J.) 
(’14) AIR 1914 Cal 149 (149) : 20 Ind Gas 72 (72) : 

41 Gal 160. 

(’ll) 12 Ind Cas 745 (749, 750) (Cal). 

(’ll) 10 Ind Cas 371 (371, 372) (Cal). 

(’09) 2 Ind Cas 338 (341) ; 36 Gal 422. (The pro- 
priety of such interlocutory orders can be attacked 
in the appeal from the final order.) 

3. (’20) AIR 1920 Cal 534 (535). 

4. (’39) AIR 1939 Lah 177 (178). 

Note 86a 

1 . (’39) AIR 1939 Nag 183 (186). 

Note 87 

la. (’29) AIR 1929 Pat 141 (142) : 8 Pat 717. 

1. (1900) 2 Bom L E 887 (888). 

(’33) AIR 1933 Bom 185 (186). 

(’36) AIR 1936 All 479 (480). 

(’31) AIR 1931 All 765 (766). 

(’05) 32 Cal 572 (575). (Only an error of lawd 
(’32) AIR 1932 Lah 96 (97). (Order under S. /3— 
No revision — Practice of Lahore High Court.] 

2. (’28) AIR 1928 Lah 811 (812). 
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BAB OF EXECUTION- 


Limit of Time fok Execution 

48 . [S. 230, paras. 3 and 4.] (1) Where an application to 
execute a decree^ not being a decree granting an 
injunction2 has been niade,^ no order for the 
execution of the same decree shall be made upon 
any fresh application presented after the expiration of twelve years® 
from — 

(aj the date of the decree sought to be executed,^® or, 

(d ) where the decree or any subsequent order^^ directs any 
payment of money or the delivery of any property to 
he made at a certain date or at recurring periods, 
the date of the default in making the payment or 
delivery in respect of which the apj^licant seeks to 
execute the decree. 

(2) Nothing in this section shall be deemed— 

(a) to preclude the Court from ordering the execution of a 
decree upon an application presented after the expira- 
tion of the said term of twelve years, where the judg- 
ment-debtor has, by fraud or force, prevented the 
execution of the decree at some time within twelve 
years immediately before the date of the application : 
or 

(d) to limit or otherwise affect the operation of article 180 
of the second Schedule to the Indian Limitation Act, 
1877.2 

[1877, S. 230 paras. 3 and 4 and S. 231; 1859, S. 207.] 


Synopsis 


1. Legislative changes. 

2. Object, applicability and scope of the 

Section. 

3. Retrospective operation of the Section. 

4. “Application to execute a decree.” 

5. “Has been made.” 

6. Fresh application presented after the 

expiration of twelve years. 

7. “Fresh application” as contra-distin- 

guished from “continuation of previous 
application.” 

8. Successive applications for execution of 

decrees of Courts other than Chartered 
High Courts. 


9. Applicability of the Section to Chartered 
High Courts — Sub-section 2 (b). 

10. “Date of the decree sought to be exe- 

cuted.” 

11. Subsequent order, meaning of. 

12. “At a certain date or at recurring 

periods.” 

13. Exclusion of time during minority or other 

disability of decree-holder. See Note 21 
to Section 6 of the Authors’ Commentaries 
on the Limitation Act. 

14. Deduction of time for other causes. 

15. “By fraud or force.” 

16. Appeal from orders under the Section. 

17. Plea of bar under the Section, when to 

be raised. 
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Other Topics 


•Combined mortgage decree— See Kote 10 Pts. (5) 

and (6). c. . » 

Continnation oi application— Step-m-avd of cxc- 
■ cution. See Notes 7 and 8. ^ 

Decree directing mesne profits to bo ascertained 
in execution. See Note 10 F. N. 3. 

Decree not being a decree for injunction. See 
Note! Ft. (6). 

Dekkban Agriculturists’ Relief Act, 17 of 18(9. 
■ See Note 11. 

Direction for recovery from one party on failure 
of another. See Note 12 Ft, (8). 


Execution. See Note 10 F. N. 3. 

Execution by Collector. See Note 1-i. 

Limitation Act, Sections A and 15. See Note lA 
Fts. (1) and (2). 

Maintenance decree. See Note 12 Ft. (1). 
Terminus a quo for limitation. See Note 10. 

To limit or otborwiso affect Art. 180 of Limita- 
tion Act. Sec Note 2. 

Where decree is transferred for execution. Bee 
Section 33, 


1. LegislatiYe changes. — This Section corresponds to paragraphs 3 and 4 
£)t Section 230 of the Code of 1882 vfith the follovying alterations 

(i) The old Section applied only to decrees for payment ot money or delivery 
of other property. The present Section is made applicable to all decrees 
of any kind whatsoever, except decrees granting injunction. Sco Note 2 
below; 

(m j The. words “under the Section and granted” occurring after the word 
“made” in the old Section have been omitted, with the result that tho 
' present Section applies under whatever Code the previous application 
• may have been- made and whether such application was granted or not. 
. See lilote 2 below. • 


CinjEor the words “no subsequent application to execute the same decreo 
shall be granted after” have been substituted tho words "no order for 
execution of the same decree shall bo made upon any fresh application 
presented after.” See Notes 6 and 7 below. 

(iv) The words “or of the decreo in appeal (if any) affirming the same” have 
been omitted as superfluous and tending to confusion. Seo Note 10 below. 

(v) The words “or at recurring periods” have been newly added in sub-sec- 

tion (1) danse (b). See Note 12 below. 

(vi) Sub-section (2) clause (b) was newly added. See Note 9 below. 


Article 180 of the second Schedule of the Indian Limitation Act, 1877, cor- 
responds to Article 183 of the. Indian Limitation Act, IX of 1908, Schedule I. 


2. Object, applicability and scope of the Section. — A decree-holder is 
•entitled, as of right, to execute his decree and for that purpose may make any number 
of applications in succession.^ He cannot be refused execution unless bis application 
is barred by the principles of res judicata or by Article 182 of the Limitation Act, 
p08. ^ This Section impcises a further restriction on the rights of the decree-holder 
by fixing a maximum limit of time for execution and by enacting that no order for 
•execution shall be made upon an application presented after the expiry of twelve years 
from certain specified dates.^ The effect of the Section is not to supersede the law of 


Section 48 — Note 2 

1. (’95) 17 All 106(111, 112); 22 Ind App 44 (FO 

2. (’24) AIR 1924 All 263 (265) ; 46 All 73 ' 

(’22) AIR 1922 Mad 268 (268) : 45 Mad 785 
(’26) AIR 1926 All 93 (94) : 48 All 121. ' 

(’24) AIR 1924 Mad 163 (167) : 47 Mad 120 

Under the Code of 1877, S. 230, there was 
■ provision for an application to he made after i 
12 years,, if the same was made within 3 yes 


of the passing of that Code. But only one sueli 
application could ho made within those three 
. years : 

(’81) 1881 All W N 58 (58). (Meaning of “after 
the passing of tho Code” inS. 230 of 1877 Code.) 
(’82) 1882 All W N 2 (2). (Do.) 

(’83) 7 Bom 214 (216). (Do.) 

(’85) 1885 All W N 193 (193). 

' (’80) 5 Bom 245 (246). 
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bar: of'execbtion 


but only to fix tho outside pevidd sitor ‘which, execution of a decree, though 
not barred by .the Limitation Act, may not be granted.^ -The object of this Section^’is 
to prevent .execution proceedings being kept pending indefinitely, to, the harassrdent of 
judgment-debtors and to require sufficient, diligence bn the part of the decree-holders.^® 

Section 230 of the old Code referred ■ only to decree for the ‘payment of money 
or delivery of other property, and it was consecLuently held that it did not apply to 
inortgage decrees.^ There was also a conflict of opinion as to the a-pplicatioh of the 
Section to cases where a decree was passed personally against A for payment of money; 
and in default, for sale of B's (surety’s) property.® The omission of the words, “for the 
payment of money or delivery of other property” in the present Section makes it -clear 
that it applies to aZZ . decrees of any kind except a decree granting injunction.® 


Before the- execution of a decree can be held to be harred- under the Section, it 
must be shown that the decree was, in all parts, ripe for execution on the date from 
which the twelve years’ period is to he computed.®® . Where a decree-holder applies- 
for execution and a fresh application therefor in. the future is likely to be barred 
under the provisions of this Section, the Court should allow the 'decree-holder to- 
exhaust all lawful means of realising his decree, in the pending application, before 
finally dismissing it7 But the salutary rule, enacted in this Section should not be 
.permitted to be evaded as, for example, by striking off an execution petition and con- 
tinuing the attachment so as to. enable the decree-holder to apply for execution after 
the twelve years’ period under the pretext of continuing a pending: application,® 


The Section only requires that the application should be presented within 
'twelve years. The order on such application may be made even after the expiry of 
the specified period.^ • ' . 


(’87) 11 Bom 524 (526). 

.(’86) 12 Cal 559 (561), 

(’77) 2 Mad 218 (218), 

(’81) 7 Cal 556 (559). 

[See (’84) 6 All 189 (192).] 

[See also (’82) 1882 All W N 111 (111).] 

3. (’32) AIR 1932 Oudh 220 (221)., 

(’89) 1889 Pun Re No. 109, page 380. 

.(’93) 1893 All W N 124 (125). 

(’88) 1888 Pun Re. No. 27, page 73. 

(’32) AIR 1932 Oudh 69 (71) :-8 Oudjh W N 1186 
(1191). (Section .in effect lays down limitation for 
- execution of decree under S. 78 (2), Provincial 
Insolvency Act.) 

(’91) 1891 Pun Re No. 9, page 81. 

(’15) AIR 1915 Bom 40 (41) : 39 Bom 256. (Exe- 
cution may be barred under this Section, though 
the application may not be barred by res judi- 
. cata or Art. 182, Limitation Act.) 

[See (’05) 1905 Upp Bur Rul C P 0 26. 

3a. (’28) AIR 1928 Mad 1154 (1156). 

4. (13) 18 Ind Cas 455 (457) (Cal). 

(’98) 25 Cal 580 (583, 584). 

• (’05) 28 Mad 224 (226). 

(1900) 22 All 401 (403). (Even though the judg- 
ment-debtor was personally liable for the defi- 
ciency.) 

(’05) 28 Mad 473 (478). (EB). (Do.) 

(’03) 25 All 541 (543, 544). 

(’94) 16 All 418 (419, 420). 

(’93) 1893 All W N 184 (184).- 

(’98) 1898 AllWN 114(115). (Decree againstlegal 


representative out of assets — Decree for money.) 

.(.’08) 1908 Pun L 'E' No, 121, page ‘369 (369), 
(Decree for money by sale of specific property — 
I)ecree for money under this Section.) 

[But see (’04) 31 Cal 792 (796). (Where a com- 
bined decree (mortgage as well as a personal de- 
cree for balance) under Ss. 88 and 90, Act IV 
of 1882, is passed though wrongly and the decree- 
holder proceeds ,to execute it, for the balance 
after, the property has been sold, this Section 
will apply-^25 All 541 Dissented from.)] 

5. (’12) 16 Ind Cas 190 (191) : 34 All 636. (Ap- 
plies.) 

(’12) 13 Ind Cas 187 (187, 188) (All). (No.)' 

6. (’15) AIR 1915 Mad 407 (410). (Decree direct- 

■ ing execution'of conveyance.) 

(’15) AIR 1915 Bom 40 (41): 39 Bom 256. (Com- 
promise decree.) 

6a. (’20) AIR 1920 Nag 40 (41). 

[See also (’08) 5 All L Jour 403 (404). (Such as 
decree ordering sale of share in a non-existing 
village.)] 

7. (’26) AIR 1926 Lah 544 (544). 

8. (’10) 8 Ind Cas 727 (728) (Oudh). 

. [See also (’28) AIR 1928 Mad 1154 (1155). . 

9. (’37) AIR 1937 Mad 113 (113). 

(’83) 6 Mad 359 (361). 

(’34) AIR. 1934 Lah 610 (611, 612). 

(’10) 5 Ind Cas 474 (475) (Mad). (Also an applica- 
tion presented in time but corrected at the Court’s 
direction and re-presented after time is not de- 
fective in any way and is not barred.) 
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This Section; does not apply to- decrees of Presidency Small Gause Courts and 
such decrees, though transferred for execution to the City Civil Court, are nonethe- 
less not governed by the Section-.^® . , , / 

■ The Section -bars only the execution of the decree after the specified period. 
The rights of the decree-holder in other .respects are not in any v?ay affected by its 
provisions.^^ 

3. Retrospectiye operation of the Section. — ^^It has already been, observed 
in Note 3 to the Preamble that no one has a vested right in procedure. The right to 
execute a decree is' only a right of procedure and hot a vested right^ and the law 
governing an application to execute a decree will be the law of procedure in force at 
the time of the application and not the law in force when the decree was passed.^ 
Thus, where , a mortgage decree is 'passed under the old Code but an application is 
presented for execution of that decree, more than twelve years after the date of the 
decree and after the present Code came into force, the application wilLbe barred 
though Section 230 of the old Code did not apply to mortgage decrees.® . - 

5. “ Application to execute a decree.” — An application to execute a decree 
means an application under 0. 21 R. 11 -or otherwise ’ by “which proceedings in 
execution are commenced and not merely an application.’’^ It should be an 

application in accordance with law,- asking for a relief granted by the decree and for 
obtaining it in the mode admitted by law.® An application to the Court passing a decree 
to transfer it for execution to another Court is not such an application.® But where 
a decree gives reliefs of different characters, there is nothing in the Code preventing 
separate and successive applications for execution as regards, each of such reliefs.^ 


5, “Has been made.” — As to the distinction between the present Section 
and old Section 230 in this respect, see Note 2 above. The words “ under this Section 
and granted’’ which occurred after the vTord “made’’ in the old Section gave rise to 


(’26) AIR 1926 All 331 (331, 332); . • ' , 

[See (’30) AIR 1930 Mad 995 (998); 54 Mad 306.] 
10. (’ll) 11 Ind Oas 635 (637) : 36 Mad. 108. 

11., (’10) 5 Ind Gas 92 (93): 33 Mad 429. (Mortl 
gage of a mortgage decree after 12 years — Mort- 
gageecan sue decree-holder for recovery of moneys 
realised by him.) 

(’24) AIR 1924 Mad 163 (165, 167) : 47 Mad 120'. 
(It does not mean that a decree more than 12 
years old is not provable in insolvency proceed- 
ings.) 

Note 3 

1. (’13)21IndOas 113 (114, 115) (Gal). (Theright 
to execute a decree is not. a substantive right.) 

(’17) AIR 1917 Pat 485 (486). (No vested right in 
the procedure prescribed in that .Gode was ac- 
quired by the decree-holder.)' 

[But see (’10) 82 All 499 (502). (The right to 
enforce execution of decree is a substantive 
right.)] 

2. (’26) AIR 1926 All 93 (94) : 48 All 121 " 

(’81) 3 Mad 98 (101). 

Section 230 of the Code of 1882 was held in 
the following cases not to revive decrees dead 
.under the Code of 1877 : 

(’84) 6 All 388 (390). 

(’86) 8 All 419 (427). • . . 

3. (’21) AIR 1921 Bom 40 (43) : 45 Bom 365. ' 


(’13) 21 Ind Gas 923 (924) (Gal). 

(’17) AIR 1917 Pat 493 (494). 

(’13) 19 Ind Gas 391 (392) ;-40 Gal 704. 

(’15) AIR 1915 Nag 103 (106) : 11 Nag L E 25. ■ 
(’17) AIR 1917 Mad 315 (316). 

(’24) AIR 1924 All 696 (696).' 

(’25) AIR 1925 Bom 326 (326). 

(’13) 19 Ind Gas 899 (900) (Gal). 

[See however (’19) AIR 1919 Cal 1003 (1004). 
(The mere fact of coming into force of the new 
Code pending a suit on a mortgage under the 
Transfer of Property Act does not make the new 
S. 48 applicable to proceedings in execution of 
the decree in that suit.)] 

Note 4 1 

1. (’77) 3 Gal 235 (242) (PB). 

(’78) 2 Mad 1 (4). 

(’98) 1898 Pun Re No. 40, page 138. 

2. (’89) 13 Bom 237 (239). 

3. (’29) AIR 1929 Mad 745 (745). 

(’12) 14 Ind Gas 277 (277) (All). 

(’26) AIR 1926 All 660 (660). 

(’86) 1886 All W N 137 (137). 

.(’98) 20 All 78 (79). . 

(’10) 8 Ind Gas 168 (171) : 35 Bom 103. 

(’12) 14 Ind Gas 172 (178) ; 34 All 396. 

(’89) 16 Gal 744 (746). 

4. (’91) 18 Cal-515 (518). 
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As a general rule -where the previous application has been suspended or stayed or dis-' 
missed for no -fault of -the- deeree-holder and .the second application is similar in scope 
and character to the previous one, the second application will he deemed to he an 
ancillary one in continuation of the previous' one.® Where the character of the second 
application is different from that of the former, as.for instance, where the relief claimed 
in the second application is against properties or persons different from those in the 
previous application, the second application will he deemed to be a fresh application 


5. (’37) AIE 1937 Nag 92 (93) : I L E (1937) 
.Nag 522. .... 

(’37) ATE 1937 Pat 43 (44). (Execution sale set 
-aside— Next application' for sale.) 

(’36) AIE 1936 Lali 843 (844). (Temporary re- 
. lease of attached property in pursuance of judg- 
ment-debtor’s objections^ — Objections overruled 
in appeal — Ee^attacbment of tbe same property 
— Continuation of previous proceedings.) 

(’35) AIE 1935 Lab 911 (912). (Proceedings 
interrupted by claim suit.) 

(’24) AIE 1924 Pat 367 (369, 370). 

(’34) AIE 1934 Pat 532 (533). (Previous applica- 
tion for- execution not proceeded witb because of 
' claim made and allowed— Subsequent applica- 
tion after tbe removal of tbe bar is one in conti- 
nuation of tbe first.) 

(’34) AIE 1934 All 481.(487, 489, 493): 56 All 791 
. (FB). (Execution petition ior tbe sale of some 
of tbe mortgaged properties by transfer to Gol- 
' lector witb a statement that in case of deficiency, 
tbe otber rnortgaged properties may be sold — 
, First prayer granted but no orders on second^ — 
Subsequent application for second relief is only 
a continuation of tbe first application.) 

<’31) AIE 1931 Bom 492 (494). 

(’22) AIE 1922 Mad 3 (5). (Tbe theory of continua- 
tion appbes only where tbe previous application 
has been interrupted by reason of circumstances 
. over which tbe decree-holder has no control.) 
(’12) 14 Ind Gas 172 (173); 34 All 396. (To render 
an application one in continuation of another 
application, it is necessary that the two appb- 
cations should be of tbe same nature.) 

(’14) AIE 1914 Ondb 430 (432) : 17 OudbGasl69. 
(’18) AIE 1918 Pat 296 (297) ; 3 Pat L Jour 103. 
(’ll) 11 Ind Gas 48 (49) (Gal). 
i'lB) 18 Ind Gas 841 (843) (Gal). 

.(’09) 3 Ind Gas 940 (940) (Mad). (That tbe order 
“proceedings closed’’ did not amount to dis- 
missal.) 

(’30) AIE 1930 Lab 647 (651). (On an application 
records consigned to tbe record room pending 
appeal — Nature of order is a question of inten- 
tion.) 

(’84) 10 Cal 416 (423). (Striking o0.) 

( 92) 16 Bom 294 (302, 303). (Application struck 
00 not necessarily cancelled.) 

(’16) AIE 1916 All 24 (24). (Injunction.) 

(’26) AIE 1926 All 331 (332). (Applications by 
decree-holder to tbe Court executing tbe decree 
to go on from where tbe previous proceedings 
have been arrested and to complete tbe execu- 
- tion are to be considered as merely ancillary and 
therefore not barred by the Section.) ... 


(’98) 1898 All W N 137 (138) (Do.) 

(’12) 16 Ind Gas 541 (542) (Cal). (Judgment- 
debtor declared insolvent.) 

(’13) 20 Ind Gas 244 (245) (Gal). (Injunction.) 
(’09) lind Gas 341(343) (Cal). (Execution sale set 
aside — Further application for execution is in 
continuation of previous one.) 

(’85) 1885 All W N 269 (269). (Postponement of 
execution to enable debtor to raise money — ^Sub- 
sequent application for execution held to be 
linked to tbe prior one.) 

(’88) 1888 All W N 295 (296). (First application 
made in May, 1883, struck ofi without either 
granting or refusing it.) 

(’05) 2 Ail L Jour 276 (277). (Former application 
• never finally disposed of.) 

(’13) 21 Ind Gas 923 (924) (Cal). 

-(’15) AIE 1915 Mad 407 (411). (Disposal of previ- 
ous application not known.) 

(’08) 31 Mad 71 (74). (Conditions under which 
prior execution petition will be treated as pend- 
ing.) 

(’10) 7 Ind Gas 707 (708) (All). (Obstruction by 
judgment-debtor — Application after removal of 
obstruction.) 

(’ll) 10 Ind Gas 359 (360) (Cal). 

(’10) 6 Ind Gas 490 (490) (Lab). (First application 
struck ofi on judgment-debtor not being found — 
Second application for arrest held to be a conti- 
nuation of tbe prior one.) 

■(’99) 21 All 155 (158). (Do). 

(’31) AIE 1931 Lab 125 (126). (Dismissal for 
decree-holder’s default — Not a continuation.) 
See also the following cases to a shnilar effect 
under the old Code ; 

(’08) 30 All 499 (503, 504). 

(’09) 1909 Pun Ee No. 45, page 148. 

(’83) 5 All 459 (461). 

(’98) 21 Mad 261 (263). 

(’83) 5 All 243 (244, 245). 

(’81) 5 Bom 29 (35). 

(’86) 8 All 545 (548). 

(’01) 23 All 13 (20). 

(’87) 14 Gal 385 (387). 

(’79) 4 Cal 415 (416, 417). 

(’06) 28 All 651 (654). 

(’86) 12 Cal 161 (164, 165). 

(’77) 1 All 355 (360) (F B). 

(’82) 9 Gal L Eep 297 (300). 

(’84) 6 All 23 (24). 

(’94) 21 Gal 387 (391). 

(’95) 17 All 425 (427). 

(’95) 17 All 243 (244). 

(’05) 27 All 334 (338) : 32 Ind App 102 (P C). 
.(’01) 1901 All W N 117 (117). - • 
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within the meaning of this Section.*' Siihilarly, where the proceedings under the prior 
application have come to an end, the second application cannot be taken to be one in 
continuation of the prior application.**^ 

Where an application made within twelve years of the specified date is found 
to he defective, an amendment thereof after twelve years is not necessarily ultra vires 
of the powers of the Court. But a decree-holder who is not diligent should not in 
the absence of special and sufficient grounds be allowed to circumvent the provisions 
of this Section by -way of amendment. Where the decree-holder applied on the last day 
of limitation for the ai’rest and attachment of moveable property of the judgment- 
debtor and thereafter sought to amend it by adding a prayer for the attachment of 
immovable property, it was held that the result of allowing the amendment would 
he to circumvent the provisions of this Section and that it should not therefore be 
allowed.***’ Where an amendment is allowed, the question whether it will operate so as 
to make the application a proper one for the purposes of the Section on the date on 
which it was made, depends upon the circumstances of each case.^ If the defect is not 
a fundamental one, it will have such operation.® If it is a fundamental one, the amend- 
ment will not operate to save limitation under this Section.® 


A Court executing a decree, while rejecting an application for execution, is not 
competent to order that a fresh application may be filed within a certain time when 
such an application would ho barred by the Section.^® 

8. SuccessiYe applications for execution of decrees of Courts other than 
Chartered High Courts. — See Note 2 above. As has been observed in that Note, this 
Section only fixes the maximum limit of time for execution of a decree and subject 
to such outside limit, a final order on a previous execution application or an applica- 
tion to take some step-in-aid of execution will afford a fresh starting point of limitation.^ 


6. (’3G) AIR 193G Pesh 209 (210). 

(’29) AIR 1929 P G 209 (212) (P 0). 

(’9G) IS All 9 (11). (First application for attach- 
ment — Second for arrest.) 

(’12) 13 Ind Gas 929 (929) (All). (First applica- 
tion for arrest — Second for attachment.) 

(’31) AIR 1931 All 31 (32). (Do.) 

(’02) 1902 Pun L R No. 112. 

(’10) 5 Ind Gas 815 (816) : 1910 Pun Re No. 17. 
(First application against moveables — Second 
against immovables.) 

(’28) AIR 1928 Gal 241 (243). (First application 
for rateable distribution — Second application for 
attachment and sale.) 

(’81) 7 Gal 556 (558, 559). (Substitution of new 
properties.) 

(’31) AIR 1931 All 134 (134) : 53 All 419. (Do.) 

(’24) AIR 1924 Gal 131 (132): 50 Gal 743. (Add- 
ing of new properties.) 

(’26) AIR 1926 All 93 (95) : 48 All 121. 

(’18) AIR 1918 Mad 449 (449). (Prior application 
for sale of hypothecated property — Second appli- 
cation for sale of other properties.) 

6a. (’12) 13 Ind Gas 160 (160) (Mad). 

[See also (’93) 1893 All W N 124 (125). 

(’13) 20 Ind Gas 563 (564) (Lah).] 

6b. (’36) AIR 1936 Mad 623 (624). 

7 . (’28) AIR 1928 Mad 1154 (1155, 1156)., 

8. (’35) AIR 1935 Mad 161 (163). (Execution 
application filed bona fide against wrong legal 


representative within time — Amendment allowed 
but after 12 years’ time — Amendment takes effect 
from date of original representation.) 

(’15) AIR 1915 Mad 1042 (1043). 

(’05) 1905 Pun Re No. 27. (Amendment as to 
particulars.) 

[See also (’30) AIR 1930 Oudh 65 (66) : 5 Luck 
458. (Application returned for not filing process 
fee with the application — Amendment is retro- 
spective.)] 

9 . Cl5) AIR 1915 Mad 1042 (1043). 

(’90) 17 Gal 631 (636, 637, 638 and 641) (FB). 

(’28) AIR 1928 Lah 808 (811). (Application to file 
a supplementary list of properties.) 

(’27) AIR 1927 Mad 347 (347). (Amendment by 

' adding other items of property.) 

(’05) 15 Mad L Jour 243 (244). (An application 
for arrest of judgment- debtor if subsequently 
amended by a prayer for execution against his 
properties is a fresh application.) 

(’02) 1902 Pun L R No. 112. (Do.) 

(’03) 26 Mad 101 (103). (Petition when filed 
unverified.) 

(’29) AIR 1929 Pat 407 (409) : 8 Pat 462. (Amend- 
ment by substituting immovables properties in 
place of moveables cannot be made.) 

10 . (’09) 4 Ind Gas 958 (959) (Lah). 

Note 8 

1 . See Article 182 (5) of the Limitation Act, as 
amended by Act IX of 1927. 
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As to what are “steps-in-aid of execution,” see the Limitation Act, Article 182 and 
also the undermentioned cases.^ 

9. Applicability of the Section to Chartered High Courts— Sub-section 

2 (b) Sub-section 2 (b) is new. It was held under the old Code that, in view of 

the provision in Article 180 of the Limitation Act, 1877, for a revivor of the decrees 
'of Chartered High Courts in the exercise of ordinary original civil jurisdiction and 
of orders of His Maiesty in Council, Section 230 did not' apply to Chartered High 
Courts in the exercise of ordinary original civil jurisdiction.’- Sub-section 2 (b) has 
been added to give legislative recognition to that view. In the case of such decrees 
and orders, therefore, any number of applications for execution can be made and can- 
not be refused^ unless they are barred on the principle of res judicata^ or under 
Article 183 of the Limitation Act, 1908. Article 183 of the Limitation Act, 1908, does 
not however apply to decrees of Chartered High Courts in the exercise of appellate 
jurisdiction.^ : 


2. (’84) 7 Mad 306 (307). 

(’91) 15 Bom 405 (407), 

,(’98) 22 Bom 722 (726), 

(’95) 22 Oal 375 (377). 

(’98) 2 Cal W N cclzxi (Note). 

(’13) 18 Ind Cas 97 (98) : 16 Oudh Gas 70. 
'(’13) 19 Ind Gas 664 (665) ; 35 All 389. 
t’93) 20 Gal 755 (757). 

.(’94) 1894 Pun Be No. 27. 

(’97) 24 Cal 778 (780, 784). . 

('ll) 9 Ind Cas 800 (801) (All). 

(’13) 21 Ind Gas 782 (783) (Mad). 

(’91) 15 Bom 242 (244), 

(’91) 15 Bom 245 (247). 

(’99) 26 Cal 888 (890). 

(’83) 6 Mad 250 (251). 


(’94) 17 Mad 76 (77). 

(’15) AIB 1915 Mad 1042 (1043). 

(’08) 31 Mad 234 (235). 

(’08) 31 Mad 68 (69). 

(’93) 16 Mad 452 (453), 

(’99) 23 Bom 644 (651). 

(’91) 13 All 89 (92). 

(’88) 15 Cal 363 (365). 

(’96) 23 Cal 690 (692). 

(’91) 13 All 211 (213). 

(’12) 14 Ind Cas 468 (469) : 1912 Pun Be No. 60. 
(’15) AIR 1915 Mad 314 (315). 

(’94) 21 Cal 23 (26). . 

(’97) 19 All 477 (479). 

(1900) 27 Gal 709 (713). 

.(’01) 24 Mad 185 (188). 

(’09) 1 Ind Cas 430 (431) (Cal). 

(’82) 8 Cal 89 (91). 

(’84) 10 Gal 549 (550, 551). 

(’94) 17 Mad 165 (166). 

(’96) 23 Cal 196 (199). 

(’9S) 22 Bom 340 (343). 

(’12) 14 Ind Cas 335 (339) (Lah). 

(’01) 24 Mad 188 (194). 

(’80) 3 All 320 (321). 

(’82) 4 All 60 (62). 

(’86) 12 Cal 603 (609). ■ 

(’87) 9 All 9 (10). 


(’90) 12 All 399 (403, 404). 

■(’93) 20 Gal 696 (698). 

(’14) AIR 1914 Bom 288 (289) : 38 Bom 47. 


(’10) 5 Ind Cas 758 (758) (Mad), 

(’29) AIR 1929 Bom 279 (283). 

(’10) 8 Ind Gas 833 (834) (Gal). 

(’12) 17 Ind Cas 30 (30) : 36 Bom 638. 

(’lo) 5 Ind Cas 147 (148) (Cal). 

.(’83) 5 All 344 (345). 

(’98) 25 Cal 594 (601) (PB). 

(’94) 21 Cal 23 (26). 

(’94) 16 All 75 (77). 

(’96) 23 Cal 817. (821). 

(1900) 27 Cal 285 (288). 

(’82) 5 Mad 141 (142). 

(’96) 19 Mad 67 (70). 

(’97) 19 All 71 (72). 

(1900) 27 Cal 210 (212, 215). 

(’09) 2 Ind Cas 88 (88) (All). . 

(’09) 31 All 309 (312). 

(’99) 23 Bom 478 (483). 

(’85) 7 All 898 (899). 

(’89) 16 Cal 747 (748). 

(’9l) 13 All 124 (126). 

(’04) 31 Cal 1011 (1013), 

(’88) 11 Mad 336 (339). 

(’95) 22 Cal 827 (829). 

(’99) 23 Bom 311 (312). 

■(’85) 11 Cal 227 (229). 

(’98) 21 Mad 400 (401). 

(’83) 9 Cal 730 (731). 

(1900) 22 All 358 (359). 

(’03) 30 All 179 (180). 

(’97) 19 All 337 (339). 

(’99) 22 Mad 448 (452). 

•(’98) 20 All 304 (306, 307). 

■(’04) 26 All 608 (610). 

(’96) 22 Bom 83 (85). 

(’10) 6 Ind Cas 490 (490) (Lah). 

(’88) 1888 Pun Be No. 27, p. 73. 

(’08) 1908 Pun Be No. 103, p. 480 (FB). 

Note 9 

1. (’09) 1 Ind Cas 168 (174) : 36 Cal 543. 

(’82) 6 Bom 258 (260). 

(’84) '7 Mad 540 (545). 

(’93) 20 Cal 551 (557). 

2. See Art. 183 of the Limitation Act, 1908. 

' 3. See’ S. 11, Note 23. 

4. (’72) 14 Moo Ind App 465 (484) (PC). (Case 
imder Act XIV of 1859.) • - 
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10. “Date of the dectee sought to be executed.’’ — In the absence of the 
ciicufflstances specified in sub-section 1 (b) and in the absence of anything postponing 
the period of execution, the period of twelve years is to be computed from the date 
of the decree.^ Tlie date of tlm decree is the date which it ought to bear under 
0. 20 E. 7 and not the date when it is actually ‘prepared and signed by the Judge.^ 

WJiero tliero is a preliminary and a final decree in a suit, the two must, for 
the purposes of tliis Section, be taken to be a single and indivisible decree and the 
date from which the time is computed is the date of the final decree.^ Where a 
decree is amended, the date of the amendment will not give a fresh starting point 
of limitation under tljis Section.'^ In the case of a combined mortgage decree which 
provides that if the nett jn'oceeds of the sale are not suflScient to satisfy the mort- 
gagee’s claim the balance bo realised horn the person and other properties of the 
mortgagor, the period will run from the date of the decree in respect of both reme- 
dies. If, however, after the sale of the mortgaged properties a personal decree for the 
balance is passed under 0. 34 E. 6, time will run in respect of the personal decree 
from the date tliereof.® Where a redemption decree does not mention any date for the 
payment of the mortgage debt, it must be taken as payable on the date of the decree 
itself.^ 


The words “or of the decree in appeal confirming the same” have been omitted in 
this Section as being a mere sinplusage. Where there has been an appeal from the origi- 
nal decree, the period under the Section is to be computed from the date of the appel- 
late decree even though the appeal was only from a portion of the original decree® 

(’34) AIB 1934 Oudh 465 (469). (AIR 1932 All 361 


(’81) 6 Cal 201 (202). 

Note 10 

1 . (1900) 2 Bom L R 199 (200). 

(’OS) 11 Oudh Gas 57 (58, 59). 

2. (’97) 1 Cal W N 93 (94). 

(’18) AIR 1918 Bom 217 (218) : 42 Bom 309. 

3 . (’16) AIR 1910 Cal 482 (483). 

(’24) AIR 1924 Cal 131 (132) : 50 Cal 743. 

(’07) 0 Cal L Jour 402 (405). (Piual decree a^Yard- 
ing mesne profits.) 

(’18) AIR 1918 All 254 (255) : 40 All 211. (Direc- 
tion for enquiry into mesne profits — Assumed to 
operate as a final decree.) 

(’97) 19 All 520 (521). (Order absolute under S. 89 
of the Transfer of Property Act now equivalent 
to a final decree.) 

[But see (’27) AIR 1927 Mad 842 (844). (Decree 
directing ascertainment of mesne profits in exe- 
cution — Time runs from date of decree and not 
from date of ascertainment.) 

(’16) AIR 1916 Mad 288 (290): 39 Mad 544. (De- 
cree-holder will have 12 years from date of order 
absolute under S. 89 of the Transfer of Property 
Act — The decree under S. 88 itself could have 
been executed within 12 years from the date 
thereof.) 

Ptoie \ — In both the above cases, the decrees were 
passed under the old Code. The points are not 
likely to arise under this Code which provides 
for a preliminary and a final decree in such cases. 
(’22) AIR 1922 Bom 96 (95): 46 Bom 761. (Mort- 
gage decree under Dekkhan Agriculturists’ Relief 
Act — No necessity for decree absolute — Time 
runs from date of decree.)] 

4 . (’35) AIR 1935 Lah 292 (294). 


Followed.) 

(’18) AIR 1918 Bom 217 (221) : 42 Bom 309. 

(’32) AIR 1932 All 351 (352) : 54 All 622. (60 Ind 
Cas 318 dissented.) 

[But see (’2l) 60 Ind Cas 318 (319) (Pat). 

(’26) 99 Ind Cas 204 (205) (Oudh).] 

5 . (’17) AIR 1917 P C 85 (85) (PC). 

(’15) AIR 1915 Cal 8 (8). 

(’16) AIR 1916 Mad 972 (974). 

(’21) AIR 1921 Cal 456 (456. 457). 

(’25) AIR 1925 Mad 331 (331). 

(’28) AIR 1928 Cal 668 (668, 669). 

(’26) AIR 1926 Mad 954 (955) ; 50 Mad 5. 

In view of the Privy Council ruling in AIB 1917 
PC 85, the folloioing decisions are no longer law: 
(’18) AIR 1918 Blad 1187(1194): 40Mad989(FB). 
(’12) 16 Ind Cas 822 (824) : 36 Bom 368. 

[See also (’26) AIR 1926 Mad 20 (28) : 48 Mad 
846. (AIR 1918 Mad 1187 (FB) and AIR 1918 
Mad 607 were held to be overruled by AIR 
1917 P 0 85 (PC).)] 

6. (’26) AIR 1926 Mad 954 (955) : 50 Mad 5. 

(’20) AIR 1920 Cal 378 (379). 

7. (’89) 13 Bom 567 (570). 

(’92) 16 Bom 480 (485, 486). 

(’99) 23 Bom 592 (594). 

8. (’03) 26 Mad 91 (93, 95, 96) (P B). 

(’ll) 12 Ind Cas 75 (75) (Mad). 

(’77) 1 All 508 (509). 

(’81) 6 Cal 194 (196). ^ 

(’82) 4 All 274 (276). (It is not necessary that the 
appeal should be from the original decree in the 
suit — The appeal may be from decree passed on 
review.) 
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and even if the original decree is confirmed in appeal” or is dismissed as not pressed.”® ! 
The same principle applies to cases of appeals to the Privy Council.^” Where, how- H 
ever, an appeal is preferred v,'here no appeal lies,^^ or where an appeal is withdrawn^” 
or is dismissed for default,^” or is rejected for insufficiency of stamp,^^ time will 
run only from the original decree. Where a decree is passed severally against two 
or more defendants and one of the defendants appeals, the period of twelve years 
as against the other defendants runs from the date of the original decree.^” In 
the light of the decision in A. I. R. 1932 Privy Council 165, the above view might 
require reconsideration. 

Where an application to set aside an cx parte decree has been rejected, the 
period for the execution of the ex parte decree runs from the date of the decree not- 
■mthstanding the pendency of the application.^” 

It has been held, in the undermentioned case^' that this Section obviously 
refers to a decree which is' capable of execution and that in the case of a decree which 
is not capable of execution except on the happening of a particular contingency, time 
will not begin to run until that contingency occurs. 

11. Subsequent order, meaning of. — Where a subsequent order directs 
payment of money or delivery of property at a future date, the period of twelve years 
will run from such date.^ Thus, an order under 0. 20 R. 11 (2) will be a subsequent 
order within the meaning of this Section.” According to the High Courts of Allahabad” 


(’83) 9 Gal 100 (102). 

(’84) 6 AU 14 (IG). 

(’86) 8 All 573 (575). 

(’89) 16 Cal 598 (602, 603). 

(’92) 19 Cal 750 (755). 

(’95) 17 All 103 (105). 

(’95) 22 Cal 467 (472). 

(’96) 23 Cal 876 (883). 

(’98) 22 Bom 500 (505, 508). 

(’93) 25 Cal 594 (601, 602). (FB). 

(’99) 23 Mad 60 (67, 69). 

(’07) 1907 Pun Eo No. 32, p. 124. 

(’12) 16 Ind Cas 370 (372) (Gal). 

(’05) 27 All 501 (504, 505, 503, 509). (PB). 

(See however (’78) 2 Cal L Eep 471 (473). (Ap- 
peal by one of the defendants with respect to 
his share not imperilling the whole decree — 
Time runs against the non-appealing defen- 
dants from the original decree.) ] 

9. (’ll) 12 Ind Cas 75 (75) (Mad). 

(’94) 18 Bom 203 (205). 

(’10) 5 Ind Cas 473 (474) ; 32 All 136. (Dismissing 
appeal on the ground that it had abated, dissent- 
ing from 20 All 124 which was a case under the 
Limitation Act.) 

(’95) 19 Bom 258 (260). 

(’09) 2 Ind Cas 364 (364) : 31 All 379. (Though 
appellate decree is the one to be executed, it 
does not by implication extend the time fixed 
by original decree for performance of any condi- 
tion precedent.) 

( 08) 31Mad 28(31, 32). (Such extension must follow 

®^PJ^ 2 ssly from the appellate decree.) 
( 87) 11 Bom 172 (173). (Such extension is a 
question of intention of the appellate decree.) 
9a. (’38) AIR 1938 Pat 401 (402). 

(’08) 30 All 385 (386, 387). 

( 81) 7 Cal 620 (622, 627). 


11 . (’26) AIR 1926 All 440 (442, 443): 48 All 377. 
[But see (’21) AIR 1921 All 134 (134) ; 43 All 405.1 

12 . (’03) 1903 Pun Eo No. 54, p. 266, 

13 . (’18) AIR 1918 Oudh 446 (449). 

14 . (’84) 6 All 438 (489). 

15 . (’26) AIR 1926 Cal 664 (664). 

(’91) 13 All 1 (15, 16) (F B). 

(’04) 1 All L Jour 409 (411). 

(’23) AIR 1923 Bom 400 (400). (Deorco_ against A 
but not against B — Plaintiff appealing for de- 
cree against B also — Appeal dismissed — Time 
against A runs from original decree.) 

16. (’92) 16 Bom 123 (125). 

17 . (’39) AIR 1939 Bom 75 (78) : ILR (1939)Bom ST. 

Note 11 

1 . (’09) 1 Ind Cas 48 (49) (Lah). 

2 . (’21) AIR 1921 Pat 340 (340), 

(’17) AIR 1917 Mad 188 (188). (But the applica- 
tion under 0. 21 R. 11 must have been made 
within limitation period of Article 175 — Other- 
wise order of the Court is without jurisdiction and 
will not save time — ^However, see AIR 1923 Lah 
381 where it was held that as the parties agreed 
to such an application which was made beyond 
limitation, the application was good.) 

[Sec (’24) AIR 1924 Lah 342 (344).] 

[Sec also (’25) 21 Mad L W (Jour S R C) 29 
(29) (Per Wallace, J.) ] 

[But see (’08) 18 Mad L Jour 548 (549). (Order 
under Sec. 257-A of the old Code (now deleted) 
hold not to be a subsequent order.) ] 

3 . (’18) AIR 1918 All 216 (218) : 40 All 198. 

(’32) AIR 1932 All 273 (279, 282 , 285) : 54 All 

573 (F B). 

(’83) 1883 All W N 147 (147). (Arrangements for 
paying oS decree in instalments not carried out 
by order of Court.) 

[See also (’91) 1891 All W N 12 (13). (Order; 
made without jurisdiction will not save time,)]. 
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and Pafciia‘‘ and the Chief Court; of Oudh,'*'^ a subsequent; order must be one passed 
by the Court which jmssed a decree as such Court and not an order of an executing 
Court. The Bombay High Court** has, on the other hand, held that the order may be 
oi any comvctent Court including a Court of execution. The Calcutta® and Lahore’^ 
High Courts and the Courts of the Judicial Commissioner of Nagpur®"® and Sind®“ 
are also inclined to this latter view. 

12. “At a certain date or at recurring periods.” — Where a decree does 
not fix a definite date the question whether a sum is payable by a certain date should 
be ascertained by construction of the decree and if so ascertainable, time runs from 
that date.^ An order merelj’’ directing a compromise jaetition for payment by instal- 
ments to bo filed, is not an order directing payments to be made at a ijartic^ilar date} 

Decrees for payment in instalments, annual or monthly,® and decrees for future 
maintenance,'^ are decrees for payment "at recurring periods.” Time in the case of such 
-decrees and of decrees for the i)ayment of money at a particular date, runs from the 
date of default or the expiry of the period as the case may be.® Where an instalment 
decree provides for the payment of the whole sum in default of any one instalment 
and either no oijtion is given to the decree-holder or an option is given and exercised 
bj’’ him, time for the execution of the whole decree runs from the date of the first 
default} 

In the undermentioned case,®'' an instalment decree provided that in default of 
IDayment of any instalment, the decree-holder was entitled to realise the whole amount 
of the decree at once. It was held that such a decree could not be considered to be 
a decree payable "at a certain date” within the meaning of this Section, and that 
therefore, after 12 years from the date of the default, only that instalment will be 
barred in respect of which the default was made. 

Whore a decree is for delivery of possession of immovable property contingent 
on the non-paj'’ment of anuuit 3 % the decree-holder is not bound to execute for 


4. (’35) AIR 1935 Pat 380 (381) : 14 Pat 816. 

(’21) AIR 1921 Pat 340 (340). 

(’18) AIR 1918 Pat 216 (217). 

4a. (’36) AIR 1936 Oudh 266 (266): 12 Luck 244. 

5. (’25) AIR 1925 Bom 503 (504) : 49 Bom 695. 

6. (’38) AIR 1938 Cal 25 (30) : I L R (1937) 2 Cal 
373. 

(’29) AIR 1929 Cal 687 (689) : 57 Cal 789. 

(’85) 11 Cal 143 (145). 

[But see (’12) 13 Ind Cas 88 (90) (Cal).] 

7. (’26) AIR 1926 Lah 465 (466). 

(’89) 1889 Puu Re No. 200, page. 706. (Arrange- 
ment of parties in execution as to satisfaction of 
d.ecree — Parties cannot be allowed to turn back 
upon it.) 

[But see (’23) AIR 1923 Lab 678 (678). (Where 
a Court executing the decree records a compro- 
mise the original decree is not altered thereby 
and the period will still be calculated from the 
date of the decree.] 

8-9. (’31) AIR 1931 Nag 50(51) : 27 Nag LE 150. 

9a. (’39) AIR 1939 Sind 93 (96). 

■ Note 12 

1. (’91) 14 Mad 396 (398). 

(’89) 1889 Pun Re No. 159. 

2. (’89) 16 Cal 16 (18, 19). . • ' 


(’82) 4 All 155 (156). 

(’32) AIR 1932 All 273 (282) : 54 All 573 (P B). 

3. (’92) 1892 Pun Re No. 13, page. 64 (P B). 
(Instalment decree — Execution can be taken for 
instalments not barred.) 

(’85) 9 Bom 328 (332). 

4. (’87) 9 All 33 (34). , , , 

(’31) AIR 1931 Bom 492 (49,4). (Amount of 
maintenance directed to be determined in exe- 
cution Time runs from date of such determin- 

ation.) 

(’92) 19 Cal 139 (144, 145, 146) (P B). 

(’94) 16 All 179 (181). 

095) 22 Cal 903 (90S). 

(’10) 6 Ind Cas 826 (829) : 38 Cal 13. 

5. (’94) 1894 Pun Re No. 89. 

(’88) 12 Bom 65 (67). (Bight to execute accruing 
on a particular day — Limitation should be 
computed from that day.) 

(’07) 30 Mad 504 (505). 

(’24) AIR 1924 All 263 (264) ; 46 All 73. 

6. (’85) 7 All 373 (375). (Decree by instalments.) 
'(’19) AIR 1919 Cal 322 (323). 

(’25) AIR 1925 Bom 326 (326). . , 

(’31) AIR 1931 ’Bom 263 (264). (Option given and 
exercised.) . . 

6a. (’36) AIR 1936 Lah 159 (160)7- 
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possession on th .0 occnri'ence of tlie first default but migbt execute it on the occur- 
ring of any subsequent default/ 

Where a decree directs that money be recoverable from a party only on failure 
to recover the same from another, the period of 12 years :£uns from the date of decree 
and not from the time of the failure of the other to make the payment.® 


13. Exclusion of time during minority or other disability of decree- 

holder. See Section 6 Note 21 of the Authors’ Commentaries on the Limitation 

Act; 


14. Deduction of time for other causes. — Where the period of t-welve years 
-expires on a day -when the Court is closed, the application can be presented on the 
next re-opening day on the broad principle that V7her0 the parties are prevented 
from doing a thing by the act of the Court they are entitled to do it at the first 
■subsequent opportunity.^ 

As to \vhether the Sections of the Limitation Act extending the period of 
limitation “prescribed” apply to the ireriod of twelve years under this Section, see the 
Authors’ Commentaries on the Limitation Act^ and the undermentioned cases."® 

In cases of intervening insolvency of the judgment-debtor the period during 
which the adjudication lasts will be excluded in computing the period of twelve years 
under this Section.® 

By virtue of Section 48 of the Dekkhan Agriculturists’ Belief Act, 1879, the 
time spent in obtaining the conciliator’s certificate can be deducted in computing the 
period of limitation under this Section.^ 

Where property is under the management of the Collector under Schedule III 
of the Code, the period of such management can be excluded under Para. 11 (3) of 
Schedule HI in calculating the “period of limitation” applicable to the execution of 
any decree in respect of any remedy of which the decree-holder has been temporarily 
deprived. The expression “period of limitation” has been interpreted as including tbe 
period fixed by Section 48.® But Para. 11 (3) only applies when the decree has been 
transferred to the Collector for execution® and only in respect of any remedy of which 
the decree-holder is temporarily deprived.^ 


The pendency of an appeal by the judgment-debtor is not a ground of suspen- 
-sion of the period prescribed by this Section in the absence of fraud or force.® When 
a decree is conditional on the redemption of a prior mortgage and the decree-holder 
redeemed the prior mortgage after twelve years from the date of his decree, the period 
lup to the date of the redemption is not excluded, as nothing prevented him from 
redeeming it earlier and applying for execution within time.® 


7 . (’94) 16 All 237 (238, 239). 

B. (’26) AIR 1926 Mad 20 (23) : 48 Mad 846. 
Note 14 

1. (’91) 18 Cal 631 (634). 
f 85) 7 All 107 (108). 

'(’99) 22 Mad 179 (182). 

•(’16) 3 Cal L Jour 339 (343). 

■2. See Note 3. to S. 4; Note 3 to S. 15; Note 15 
to S. 19; Note. 10 to S. 20. 

.2^ (’39) AIR 1939 All 403 (405, 412) (F B). 

(Following 1 Cal 226 (P C).) 

'(’39) AIR 1939 Bom 75 (77) -.IBB (1939) Bom 
87. (Dissenting from AIR 1922 Mad 268.) 

3 . (’39) AIR 1939 Mad 270 (272). 

>{’2l) AIR 1921 Cal 456 (457). 


(’12) 16 Ind Cas 541 (542) (Cal). 

(’32) AIR 1932 Oudh 69 (71):7Luck 397. (S. 48 is 
controlled by S. 78(2), Provincial Insolvency Act.) 

4 . (’18) AIR 1918 Bom 187 (188): 42 Bom 867. 

5. (’37) 1937 Oudh W N 1116 (1117). 

(’34) AIR 1934 Oudh 465 (470). 

(’19) AIR 1919 All 64 (65) : 42 All 118. 

(’lo) 8 Ind Cas 377 (378) : 13 Oudh Cas 303. 

[See also (’95) 19 Bom 261 (267, 268). (Remit- 
tances by Collggtor — Step-in-aid.) 

6. (’15) AIR 1915 Mad 449 (451). 

(’16) AIR 1916 Mad 972 (972). 

7 . (’15) AIR 1915Nagl03(106):llNagLR25. ' 

8. (’17) AIR 1917 Cal 460 (461). 

9 . (’13) 18 Ind Cas 897 (897) (All). . 

3CP0. 34. 
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id. “By fraud or force.” — Sub-secfcion (2) (a) of this Section permits the 
execution of a decree at any time within twelve years after the date on which the 
judgment-debtor has by fraud or force prevented the execution of a decree in an. 
application properly made for execution. In other words, fraud or force which pre- 
vents execution gives a fresli period of twelve years within which the decree may be 
executed.^ In order to get the benefit of tin's sub-section it must be proved that — 

(1) there was fraud or force on the part of the iudgment-debtor.^ and 

(2) the decreo-liolder was thereby prevented from executing the decree.® 

The fraud however need not be such as to have continued to prevent execution 
up to the expiry of tlio twelve ycars.'^ There is a conflict of opinion on the question 
whether the Court has any discretion to refuse execution even when fraud or force on 
the part of the judgment-debtor preventing execution is established within twelve 
years of the application. According to tb© Calcutta High Court^ the Court has such 
discretion which will be exorcised in favour of the decree-holder if he had been diligent 
in proceeding with the execution of the decree from the date of the decree. The 
Madras High Court is, on the other hand, inclined to the view that no such discretion, 
exists under the Section.® The Oudh Judicial Commissioner’s Court has held’’ that, 
even in the view of the Calcutta High Court stated above, the due diligence required 
is nothing more than keeping the decree alive under the provisions of the Code. It is- 
submitted with respect that the Madras view is correct. The language of the sub- 
section makes it clear that sub-section (1) which precludes the Court from ordering, 
execution in the cases specified does not bar an application made after the specified 
period if the conditions mentioned in sub-section (2) are satisfied. There is nothing to. 
show that the Court has any discretion in the matter. 


The term “fraud” in the Section should be interijreted in a very liberal sense.® 
Any improper means resorted to by the judgment-debtor to prevent execution of the- 
decree would amount to such fraud.® The term includes not merely deceit but also, 
circumvention.^® But mere objections by the judgment-debtor cannot be taken advan- 
tage of as “fraud” within the meaning of this Section. In the case noted below^^“ an. 
objection raised to the jurisdiction of the Court was held not to amount to fraud.. 


Note 15 

1. (’99) 22 Mad 320 (322, 323), 

(’ll) 11 Ind Gas 672 (672) ; 3d All 20. 

(’20) AIR 1920 Nag 68 (69). 

(’10) 8 Ind Cas 805 (805) (Mad.) 

2. (’10) 8 Ind Gas 805 (805) (Mad). 

(’35) AIR 1935 Mad 8 (11) : 58 Mad 311. (Fraud 
committed by judgment-debtor — ^Decree-holder 
can avail of it against legal representative.) 

[See also (’32) AIR 1932 All 273 (277, 284) : 54 
All 573 (P B).] 

3, (’35) AIR 1935 Pat 380 (382) : 14 Pat 816. 
(’29) AIR 1929 Pat 597 (599). 

(’98) 8 Mad L Jour 203 (204). 

(’09) 4 Ind Gas 958 (959) (Lab), 

(’12) 13 Ind Gas 88 (89) (Gal). 

(’19) AIR 1919 Mad 197 (198). 

[But see (’35) AIR 1935 Mad^8 (11) : 58 Mad 
311. (Case law of Madras Higli Court discussed.) 

4, (’ll) 12 Ind Cas 793 (795) : 14 Oudh Cas 238, 
(’97) 1 Gal W N cixii, 

(’99) 22 Mad 320 (322, 323). 

(’19) AIR 1919. Mad 197 (198). 


5. (’06) 11 Cal W N 440 (441), 

6. (’ll) 12 Ind Cas 679(681);. 35 Mad 670. (Even 
assuming due diligence is necessary, continuous, 
diligence during all the time prior to the appli- 
cation need not be shown.) 

7 . (’ll) 12 Ind Gas 793 (795) : 14 Oudh Cas 238. 

8. (’12) 18 Ind Cas 1008 (1008) (Mad). 

(’12) 13 Ind Oas 88 (89) (Cal). (The term “fraud” 
in S. 48 should be interpreted in a wider sense 
than that in which it is used in English law.) 

(’31) AIR 1931 All 31 (33). 

(’ll) 12 Ind Oas 679 (680) ; 35 Mad 670. 

9. (’36) AIR 1936 Lab 843 (845). (Frivolous 
objection taken by the judgment-debtor was. 
held to amount to fraud.) 

(’13) 18 Ind Oas 1008 (1008) (Mad). 

10. (’36) AIR 1936 Lah 843 (845). 

(■’27) AIR 1927 All 668 (669). 

11. (’35) AIR 1935 Pat 380(382) ; 14 Pat 816.. , 

(’27) AIR 1927 All 668 (669). 

(’31) AIR 1931 All 134 (134) : 53 All 419. 

11a. (’36) AIR 1936.Lah 843 (845). 
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But raising a plea based on a false statement would be fraudulent;^^^ Where there are Se 
frequent futile and false objections raised by the judgment-debtor accompanied by his No 
keeping out of the way when warrants of arrest are issued, his conduct may be taken 
to amount to fraud.^^ In the following instances the conduct of the judgment-debtor 
has been held to amount to fraud within the meaning of the Section — 

(1) Where he raised frivolous objections in order to delay execution of the 

decree against him.^®'^^ - .... 

(2) Where he wilfully evaded the arrest warrant.^® 

(3) Where, knowing that a warrant of attachment was issued against - his 

moveable property, he locked up his house and so prevented the 
moveable property therein being attached.’-® 

(4) Where he or his heirs made fictitious and fraudulent alienation of property 

which was subsequently set aside in a regular suit.’’^ 

(6) Where he kept out of British India so that the decree-holder was not in 
a position to take out execution against his person.’® 

Where the Court merely refused to permit execution against properties of the 
judgment-debtor in the hands of a receiver but it was open to .the decree-holder to 
proceed against the. person and other, properties of the judgment-debtor or of the 
surety and he did not do so within the twelve years, it was held that Section 48 (2) 
was of no help to the decree-holder.’® 

Fraud or force of one judgment-debtor will not extend the time against a 
co-judgment-debtor who did not resort to it.^® 


16. Appeal from orders under the Section. — - An order granting or refusing 
execution of a decree under the Section is, it is conceived, a final order amounting to 
a decree under Section 47 and is therefore appealable. 

17. Plea of bar under the Section, when to be raised. — Where notice of 
petition for attachment in execution is duly served on the judgment-debtor who allows 
orders to be passed ex parte, he cannot ask for a review of the order, nor can he in 
appeal raise the plea that the execution application is barred by the expiry of the 


lib. (’36) AIR 1936 Lab 8d3 (845). (But mere 
raising ot objections so as to prolong execution 
proceedings beyond the period of limitation is 
not necessarily fraud.) 

12 . (’12) 13 Ind Gas 929 (929) (All). 

(’83) 6 Mad 365 (367). 

(’09) 2 Ind Gas 222 (223) (All). 

13 - 14 , (’ll) 12 Ind Gas 793 (794, 795) : 14 Oudh 
Gas 238. (It is sufficient to sho-w that the judg- 
ment-debtor ^ on various occasions -within the 
aforesaid period dishonestly prevented the execu- 
tion of the decree against him by frivolous 
devices.) 

(’34) AIR 1934 Pat 532 (533). (The judgment- 
debtor fraudulently setting up a claimant to the 
attached property — Glaun set aside by separate 
suit.) 

(’22)'AIR 1922 All 145 (146) : 44 All 319. 

(’17) AIR 1917 Oudh 69 (71). 

[But see (’12) 13 Ind Gas 88 (89) (Gal). (The 
mere fact that the judgment-debtor objects to 


a sale which objection ultimately proves un- 
successful will- not amount to fraud.)] 

15 . (’20) AIR 1920 Mad 492 (493). 

(’24) AIR 1924 Mad 836 (837). 

(’12) 13 Ind Gas 929 (929) (All). 

16 . (’85) 9 Bom 318 (319). 

(’99) 22, Mad 320 (322, 323). 

[But see (’17) AIR 1917 Oudh 159 (160).- (Keeping 
the doors closed is per se ho evidence at all of 
fraudulent conduct on the part of a lady, unless 
there is anything to show that she deliberately 
does so or attempts to do so against the execut- 
ing officer.)] 

17 . (’82) 4 Mad 292 (294). 

18 . '(’25) AIR 1925 Nag 82 (90): 22 Nag L R 67. 

19 . (’29) AIR 1929 Pat 597 (599). 

20. ' (’16) AIR 1916 Maid 1 (2) : 38 Mad 419. 

(’31) AIR 1931 Mad 381 (383). 

(’30) AIR 1930 Sind 218 (219). ■ 
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twelve years under the Section.^ 

Where an executing Court decides that the execution of a decree is not barred, 
notwithstanding the provisions of this Section, it is merely an erroneous decision and 
not an illegal exercise of jurisdiction. Therefore, so long as the order is not se^ aside 
in appeal or revision, it cannot be attacked in any collateral proceeding on the ground 
of want of jurisdiction in the executing Court.^ 


Teansfebees and Legal Kepbesentatives 


Transferee. 49. [S. 233.] Every transferee of a decree 

shall hold the same subject to the equities 
(if any) which the judgment-debtor might have enforced against 
the original decree-holder. 

[1877, S. 233. See 0. 21 R. 16.]^ 

Synopsis 

1. Scope and object of the Section. 

2. Equity of the judgment-debtor to set off cross-decree. 

3. Transferee during pendency of suit by judgment-debtor 

takes it subject to the result of the suit. 

4. Other equities enforceable against the assignee. 

5. Assignee’s want of knowledge of equity, if affects rule. 


Other Topics 


Assignment before or during appeal. See Note 3. 
Assignee bound by S. 99, T. P. Act. See Note 4. 


1. Scope and object of the Section. — This Section may he compared with 
Section 132 of the Transfer of Property Act, 1882, which is based on the same 
principle,^ namely, that the assignee of a claim stands in no better position than the 
assignor as regards equities existing between the assignor and his debtor at the time of 
the assignment.^® An attaching decree-holder is an “assignee” of the attached decree 
within the meaning of O. 21 R. 16 and is, under this Section, subject to the same 
equities that the judgment.-debtor in attached decree had against his decree-holder.” 
The equity, to which a transfer of a decree is subject, must, however, be one available 
against the original decree-holder and not one available against others.® A mere claim 
for restitution made by the judgment-debtor against the original decree-holder is not 
an equity which can be availed of against an assignee from the decree-holder."^ The 
equity which the judgment-debtor seeks to enforce against the transferee must have 
been existent at the date of the assignment.® 


Note 17 

1. (’29) AIE 1929 Mad 826 (826,' 827). 

[But see (’38) AIR 1938 All 89 (90). (Objection 
as to bar not raised on notice of application for 
execution — Objection to confirmation of sale on 

• the ground that execution was barred by limi- 
tation, allowed to be raised.)] 

2. (’34) AIE 1934 Cal 282 (283) : 61 Cal 234. 

Section 49 — Note 1 

1. Section 132 of .the Transfer of Property Act 
runs as follows: “The transferee of an actionable 


claim shall take it subject to all the liabilities 
and equities to which the transferor was subject 
in respect thereof at the date of transfer.” 

la. (’10) 7 Ind Cas 55 (59, 60) (Cal). (Fraudulent 
assignment.) 

(’74) 21 Suth W E 141 (143). 

2. (’25) AIR 1925 Cal 102 (103). 

3. (’25) AIR 1925 Pat 449 (450) : 4 Pat 120. 

4. (’33) AIE 1933 Cal 865 (868). 

5. (’38) AIR 1938 Bom 253 (255, 256) ; I L E 
(1938) Bom 263. 
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2. Equity of the indgment-debtor to set off cross-decree. — A right to 
set off a cross-decree or cross-claim under 0. 21 Er. 18 and 19 is an equity 'which 
can be enforced against the transferee of the decree;^ hut the decree against which 
the set-off is asked for must be before the Court for execution^ and it is that Court 
that should consider whether the assigned decree is subject to any equities.^ A right 
to set off a cross-decree is not affected when the assignment of one of them has been 
found to be fraudulent.'* 

3. Transferee during pendency of suit by judgment-debtor takes it 
subject to the result of the suit. — An assignee of a decree which, subsequent to 
the assignment, is confirmed on app^ without the assignee being brought on the 
record, is nevertheless an “assignee” within O, 21 E. 16 who can execute the appel- 
late decree* but a satisfaction entered on the decree under 0. 21 E, 18 is binding on 
him though made subsequent to the assignment to him and before his name is brought 
on the record.^ The right of a judgment-debtor to ask for a stay under 0. 21 E. 29, 
infra is an equity which will bind an assignee of the decree.® Hence, where the decree 
is assigned during the pendency of a suit by the judgment-debtor against the decree- 
holder and a decree is passed subsequently in the later suit in favour of the judgment - 
debtor, the latter will be entitled to a set-off in respect of such decree against the 
transferee of the decree in the prior suit.* 

5. Other equities enforceable against the assignee. — In cases coming 
under Section 99 of the Transfer of Property Act, 1882, a mortgagee who had also 
a money decree against the mortgagor could not, in execution of the money decree, 
bring the equity of redemption to sale. It was held by the Bombay, Calcutta and 
Madras High Courts that the assignee of such money decree could not also bring the 
equity of redemption to sale and thus deprive the mortgagor of his equitable right.* 
The Allahabad High Court, however, held a contrary view.® Section 99 of the Trans- 
fer of Property Act, 1882, Has now been repealed and re-enacted in 0. 31 E. 11 of 
the Code but with this difference, namely, that the equity of redemption could not 
be sold now in execution of decrees for the payment of money in satisfaction of s?tc7i 
claims only as arise binder the mortgage. The cases cited above are, therefore, now 
no longer law. 

See Notes to Order 31 Eule 11, infra. 


5. Assignee’s want of knowledge of equity, if affects rule. — An assign- 
ment takes effect against the debtor only on notice to him and is subject to all 


Note 2 

1. {’37} AIE 1937 All 351 (352) : I L E (1937) 
All 553. (This Section is not inconsistent ■with 

0. 21 E. IS and even if it is so, this Section 
will prevail.) 

(’36) 163 Ind Cas 618 (619). 

(’68) 10 Suth W E 32 (33) (P B). 

(’73) 19 Snth W E 85 (87). 

(’72) 18 Suth W E 142 (443). 

(’89) 16 Cal 619 (622). 

(’24) AIE 1924 Nag 46 (47) : 19 Nag L E 164. 

. 2. (’02) 24 All 481 (482). 

3. (’37) AIE 1937 Cal 570 (571). 

(’19) AIE 1919 Mad 424(426); 42 Mad 338. (Since 
so to determine is a stage in execution of the 
decree.) 

4. (’67) 7 Suth W E 470 (471). 


Note 3 

1. (’18) AIE 1918 Mad 279(280). (Because trans- 
fer of decree means transfer ’ of interest in it as 
finally determined.) 

2. (’97) 7 Mad L Jour 227 (229). 

3. (’38) AIE 1938 Bom 253 (256) : I L R (1938) 
Bom 263. 

4. (’38) AIE 1938 Bom 253 (256) ; I L E (1938) 
Bom 263. 

(’37) AIE 1937 Eang 316 (317). (Want of notice 
on assignee’s part of the pending suit is not 
material.) 

Note 4 

1. (’07) 31 Bom 462 (463, 464). (What law pro- 
hibits directly cannot be eSected indirectly.). 

(’95) 22 Cal 813 (816). (Otherwise would defeat 
object of S. 99, T. P. Act, 1882.) 

(’07) 31 Mad 33 (34). 

2. (’05) 27 All 450 (452). 
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equities arising prior to the date of such notice;^ but it is not necessary that the 
assignee should have any notice of the equity which the debtor could have asserted 
against the transferor,^ though the case would be very much stronger against the 
assignee if he had such notice.® 


50 . [ S. 234.] (1) Where a judgment-debtor dies^o before 

Legal representative. Satisfied, the bolder 

of the decree^ may apply to the Court which 
passed it to execute the same against the legal representative^ of 
the deceased. 

(2) Where the decree is executed against such legal rei^re- 
sentative, he shall he liable only to the extent® of the property of 
the deceased^ which has come to his hands and has not been duly 
disposed of ; and, for the iDurpose of ascertaining such liability, the 
Court executing the decree may, of its own motion or on the appli- 
cation of the decree-holder, compel such legal representative to pro- 
duce such accounts as it thinks fit. 


1. Legislative changes. 

2. Scope of the Section. 

3. “Holder of the decree.” 

4. “Legal representative.” See 0. 22 R. 3. 

5. Appeal against order determining 
legal representative. 

6. Extent of liability of legal representative. 

See Note 13 to Section 62. 

7. Legal representative bound by what 

the deceased judgment-debtor him- 
self would have been bound by. 

8. “Property of the deceased.” See Sec- 

tion 52 Note 9 and Section 53 Note 6. 

9. Official Assignee. See Note 10. 

10. “Where a judgment-debtor dies.” 

11. Decree against deceased defendant. 

See Note 8 to Section 52. 


“Before the decree has been fully satis- 
fied.” 

13. Application to execute against the legal 
representative. 

14. Execution against wrong legal repre- 

sentative or without the legal repre- 
sentative. 

15. Decree-holder, if can proceed against 

property in the possession of third 
party. 

16. Limitation for substitution of legal 

representative. 

17. Successive deaths of judgment-debtor and 

legal representative. 

18. Decree for injunction. 

19. Appeals. 


[ 1877, S. 234 ; 1859, S. 210. See Order 21 Rule 22.] 

Synopsis 

12 . 


1. Legislative changes. — Besides some verbal changes, the words ‘‘fully 
satisfied” have been substituted for the words ‘‘fully executed” in clause (1) of this 
Section. See Note 12 below. 


2. Scope of the Section. — This Section and Sections 52 and 53 may be 
usefully read together. Section 52 contemplates cases where the debtor dies before the 
decree and the decree itself has been passed against the legal representative. This will 


Note 5 

1. (’02) 26 Mad 423 (429). 

(1886) 26 S C 33, Sutton v. Sutton. 

2. (’38) AIR 1938 Bom 253 (256) : I L R (1938) 
Bom 263. 


(’37) AIR 1937 Rang 316 (317). 

(’ll) 12 Ind Gas 205 (206) (Low Bur). 
(’10) 7 Ind Gas 55 (60) (Gal). 

3. (’89) 16 Gal 619 (622). 
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also include cases -where the debtor dies before suit and the suit itself is instituted S 
against the legal representative. This Section provides for the execution of decrees 1 
against the legal representatives of a judgment-debtor -who dies before the decree has 
been fully satisfied. Normally, it applies to cases where judgment- debtor dies after 
the decree. But the Section is wide enough to include the case where the judgment- 
debtor dies before decree, provided the decree is valid in s-pite of his death, e.cj., 
where' under 0. 22 E. 6 death occurs after hearing but before judgment, or in the 
case of Privy Council appeals.^ Section 53 extends the scope of Sections 60 and 52 
to ancestral property in the hands of a descendant which is liable under the Hindu 
law for payment of debts of the ancestor. 

3. “Holder of the decree.” — Bor- the definition of “decree-holder,”' see 
Section 2 sub-section (3). A person who appears upon the ‘face of the decree as the 
person in whose favour the decree is passed is entitled to execute it, unless it is shown 
that some other person has taken his place.^ The Code does not provide that execu- 
tion abates by death of decree-holder.“ See also 0. 22 E. 12 infra. Eor purposes of 
limitation, an application for execution by any person who, for the time being, is 
recognised as the proprietor of the estate of a deceased decree-holder is held to be 
:good, though later on' it is found that he had no title.^ 

5. “Legal representatiye.” — See Order 22 Eule 3. 


5. Appeal against order determining legal representative. — An order 
•determining the question whether a person is the legal representative of a deceased 
party is within Section 47 and is appealable as a decree. See Section 47 sub-sec- 
tion (3), and Note 26 to that Section. If, however, the Court does not decide the 
•question, the mere placing of the legal representative on the record is not appealable.’- 

"Where a legal representative is brought on the record in the place of a 
•deceased party, he becomes a party to the suit^ and all further questions in execu- 
tion between him and the opposite party must be decided in execution and not by 
a separate suit and an appeal will lie from such a decision.® 

6. Extent of liability of legal representative. — See Note 13 to Section 52. 


7. Legal representative bound by what the deceased judgment-debtor 
himself would have been bound by. — The liability of the legal representative is 
■co-extensive with that of the deceased judgment-debtor himself, subject, however, to 
the condition that it does not extend beyond the assets actually received by him and 
which have not been duly disposed of. Thus, where the property could not be jn-o- 
ceeded against even when in the hands of the judgment-debtor, as where it is governed 
by the special provisions of the Dekkhan Agriculturists’ Eelief Act, it cannot be proceeded - 
against when it comes into the hands of the legal representative.’- On the other band. 


Section 50 — Note 2 

1 . {’37) AIR 1937 Rat 321 (322) ; 16 Rat 316. 
{’32) AIR 1932 Rat 261 (262, 263, 264); 11 Rat 445. 
Note 3 

1 . (’91) 18 Cal 639 (641). (Or may order to make 
over proceeds to any otker person ) 

2. (’78) 3 Bom 221 (222). 

(1900) 2 Bom L R 887 (888). 

3. (’18) AIR 1918 Pat 216 (216, 217). 

Note 5 

1. (’78) 3 Cal 708 (709, 710). 

(’93) 1893 All -W N 106 (107). 
iSee (’23) AIR 1923 Pat 149 (150). (Impleading 


legal representati-ve -without deciding his liabi 
lity for decree held illegal.)] 

2. (’72) 18 Buth \V R 185 (188). 

(’84) 7 Mad 255 (257, 258). 

3. (’22) AIR 1922 Bom 280 (280). 

(1900) 2 Bom L R 887 (888). 

Note 7 

1 . (’21) AIR 1921 Sind 29 (31, 32, 33, 34) : 15 
Sind L R 47. 

[See also (’25) AIR 1925 Nag 449 (450). (By 
S. 11 (2) of the Central Provinces Act, 1920, no 
sale of s-uch tenancy is valid except in special 
circumstances.) ' . . 
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the legal roprcscnfcative ^Yill bo bound by the decree passed or the previous proceed-, 
ings taken, against the judgment-debtor himself.' Thus, where the properties had been: 
attached or charged or mortgaged, or directed to be sold by tlie decree, in the lifetime 
of tlic judgment-debtor, they continue to bo liable in the hands of the legal representa- 
tives.^ Similarly, whore tlie judgment-debtor was impleaded in the suit as a subsequent 
mortgagee but did not plead his rights of marshalling, it is not open to his legal repre- 
sentatives, wlion substituted in e.xccution jn'oceodings, to raise the question again.'* A 
Hindu son or a descendant of a Hindu is liable just like other legal representatives, 
and cannot question the validity of the doci'ce against the ancestor,® except in one 
respect, namely, that the decree debt is of nn illegal or immoral nature so as not to 
bind him or his share in tlie joint family iiroperty under the Hindu law. See Section 
53, Notes 1 and 3, Jiifra. 

8. “Property of the deceased.” — See Section 52 Note 9 and Section 53, 
Note G. 


9. OfScial Assignee. — See Note 10 below. 

10. “Where a judgment-debtor dies.” — This Section applies only where the 
judgment. debtor dies.* The word “dies” is used in its natural meaning and does not 
include a civil dcatli.^^ Consequently, the Section has no application where the judg- 
ment-debtor only becomes an insolvent or has only alienated or gifted away his 
property, or where, in his lifetime, there is a transfer or devolution by operation of 
law. After property vests in the Ofhcial Assignee, no proceedings can affect the pro- 
perty of the deceased insolvent in his hands unless he has been impleaded in the 
matter adjudicated upon." Since attachment does not create any interest in the property 
and prevents only a private alienation, it does not prevail against the OflQcial Assignee 
or Official Eeceiver and the decree-holder cannot claim payment of the money realised,® 
much more so if the attachmeut is only prior to judgment.'* 


11. Decree against deceased defendant. — See Note 8 to Section 52. 

12. “Before the decree has been fully satisfied.” — The word "satisfied” 
has been substituted in this Code lor the word “executed” in the previous Codes. Prior 
to this Code, there was a conflict of views amongst the High Courts as to the meaning 


(’G9) 12 Suth W R 495 (495). (A decree to give 
accounts within specified time — No execution 
till expiry of the period— Death thereafter — Can- 
not be executed ag.ainst legal representative.) 
(’19) AIR 1919 Lah 146 (14G) : 1919 Pun Re 
No. 17 (P B). (A case under Punjab custom.)] 

2. (’18) AIR 1918 Pat4l(46):4PatLJour213. 

(’86) 10 Bom 74 (77). 

(’89) 21 All 277 (279). 

3. (’01) 24 Mad G89 (694). 

(’09) 31 All 45 (47). (Mortgage decree against 
widow — ^Reversioner as her legal representative 
cannot plead in execution the invalidity of 
mortgage or decree.) 

(’99) 21 All 356 (358, 359). (Mortgage decree 
against Hindu father covering whole family 
property — Son as legal representative cannot 
object in execution that his share is not liable.) 

4. (’16) AIR 1916 Oudh 288 (288, 289). 

5. (’93) 16 Mad 99 (103). 

(’ll) 9 Ind Gas 648 (649) (Mad). 

Note 10 

I. (’14) AIR 1914 Mad 328 (330) : 38 Mad 1120. 


(Property obtained by son on partition — Not 
“assets” within this Section so long as the 
father is alive.) 

la. (’35) AIR 1935 Cal 713 (714). 

(’31) AIR 1931 All 306 (307) : 53 All 529. 
iSee also (’03) 30 Cal 961 (964). (Transfer of 
all its properties by one limited company to 
another — Former company cannot be said to 
have died.)] 

2. (’35) AIR 1935 Mad 907 (907, 908). (Pro- 
perty of a person who is adjudicated an insol- 
vent vests in the Official Receiver from the date 
on which the person applies for insolvency.) 

(’29) AIR 1929 Mad 609 (611). 

(’14) AIR 1914 P G 129 (130, 131) : 42 Cal 72 : 41 
Ind App 251 (P C). 

[But see (’70) 14 Suth W R 33 (35, 36) (P B). 
(Not good law: see 29 Cal 428 (PB).] 

3. (’85) 8 Mad 554 (556). 

(’02) 29 Gal 428 (432, 433) (P B). 

See also S. 64, Notes 10 and 14. 

4. (’84) 10 Cal 150 (157, 158) (P B). 
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certain powers for the purposes of the Section. Now tlie executing Court may be the 
Coui^t which passed llio decree or it may bo the Court to which it is sent for execu- 
tion." The n 2 )])lication to execute tlio decree against tlie legal representative must under 
cl. (1) bo made to the Court xohicli tmssed the decree.^ The Section, however, does 
not specify wliicli Court lias to lyass orders ilicreon. At any rate the Court that passed 
tho decree need only decide one point, vi;5., whetiier the decree is executable against 
the legal roi)rosontativo, and pass orders accordingly.'^ All further proceedings, inclu- 
sive of ordering notice of execution can, whore the decree is sent to another Court 
for execution, 1)0 talvcn by tho Court executing tho decree.® As to tho effect of non-, 
compliance with tho rule that the application for substitution should bo made to the 
Court which passed tho decree, see Section 42, Note 1 a 7 i(e. See also the case cited 
below.®'* The execution proceedings once commenced can be continued after the death 
of tho judgment-debtor by substitution of tho name of his legal representative in place 
of his iinmo in tlio ajiidication for execution. No fresh or substantive application under 
0. 21 K. 11 is necessary.® 

An application under this Section is necessary only when further execution is 
needed or asked for. A separate aiiplication merely for substituting a legal representa- 
tive is not necessary” and no limitation is prescribed for such substitution in exeentioh' 
Ijrocecdings which do not abate merely by the death of tho parties.® See 0. 22 R. 12. 


It is not incumbent on a party, to bo entitled to apply under 0. 9 R. 13 of 
tho Code as tho legal representative of tho deceased defendant, to be first brought on 
record under Section 50 before filing an aiiplication to sot aside the ex parte decree.® 

44. Execution against wrong legal representatiye or without the legal 
representative. — It has been seen in Note 63b to Section 11, ante, that a decree 
against one of several representatives will, in tho absence of fraud or collusion, bind 
all tho representatives, but that a decree against a wrong person as the legal repre- 
sentative does not bind tho real representatives. The same principles will apply to 


execution proceedings taken against legal 

2. Sco Sections 37 and 38 sui^-a, 

3. (’37) AIR 1937 Pat 239 (241). (A I R1928PC 
1G2 rolled on). 

(’34) AIR 1934 Bom 215 (21G). (Application to 
bring on record legal rc23rcsoutativcs of judginont- 
debtor is to be made to the Court jiassing the 
decree and not to the Court to which decree is 
sent for execution.) 

(’05) 28 Mad 4C6 (471, 472) (P B). 

(’95) 17 All 431 (432). 

(’94) 18 Bom 224 (22G). (Although notice to party 
bo sent by execution Court.) 

(’07) 17 Mad L Jour 300 (301). (Order passed by 
execution Court not void if objection waived 
by parties.) 

(’12) 17 Ind Cas 293 (294) (Mad). 

(’26) AIR 1926 Mad 411 (412). 

4 . (’05) 28 Mad 466 (470). 

(’95) 17 A11431 (432). (Execution Court may deter- 
mine extent of legal representative’s liability.) 

(’26) AIR 1926 Mad 411 (412). 

(’28) AIR 1928 Rang 40 (42) : 5 Rang 775. (The 
order permitting execution against the legal 
representatives can be made ex parte.) 

5. (’94) 18 Bom 224 (226). 

5a. (’38) AIR 1938 Rang 385 (387). (Question 
as to whether application to add legal representa- 


representatives. Thus, a proceeding taken* 

tive of a deceased judgment-debtor should be 
made to tho Court passing decree or to Court 
which is executing decree is one of procedure 
and not one of jurisdiction — In case of non- 
comi^lianco with procedure the defect might 
bo waived.) 

6. (’36) AIR 1936 Bom 456 (457). 

(’09) 4 Ind Cas 839 (841) : 34 Bom 142. 

(’31) AIR 1931 Mad 303 (312). 

(’05) 2 Cal L Jour 544 (545), 

(’30) AIR 1930 Sind 16 (17). 

See also Note 4 to Section 146 infra. 

7 . (’36) AIR 1936 Oudh 152 (153) ; 11 Luck 500. 
(’21) AIR 1921 Mad 693 (693). (Execution was 

unnecessary for 20 years — Decree-holder not 
barred.) 

[Sec also (’33) AIR 1933 Mad 568 (568, 569). 
(Application for execution against legal repre- 
sentative under this Section need not contain a 
prayer for substitution of the legal representa- 
tive on the record.)] 

8. (’20) AIR 1920 All 171 (172) ; 42 All 570. 

9. (’25) AIR 1925 Oudh 370 (371) : 27 Oudh 
Cas 299. (Provisions of S. 146 the same.) 

[But see (’05) 28 Mad 861 (362)_. (Under old 
Code and not good law now in view of S. 146.)] 
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against one of several representatives who prima facie is entitled to represent the 
estate of the deceased is binding on all the representatives.^ But if it is taken against 
a wrong 'person as such legal representative, it will as a general rule not hind the 
actual or real legal representatives.® (See also Note 6 to Section 52.) Where, however, 
in such a case the real representative stands by and allows the proceedings to he taken 
or continued against a wrong person w/to is alloiued to he in possession of the estate 
of the deceased, he and persons claiming through him will not be allowed to challenge 
the proceedings subsequently.® 

Similarly, where a wrong person is impleaded as a legal representative but the 
Court decides that he is the true , heir and orders execution to proceed, such pro- 
ceedings cannot be said to be void for want of jurisdiction.^ 


Another class of cases may be noted in this connexion, namely, cases where 
one person is competent, in law, to represent the interest of others in the estate, as 
for instance, a Hindu father or manager of a pint Hindu family, or the guardian of 
a minor, or a Hindu widow; in all these cases the proceedings taken against such 
persons in their representative capacity are binding on all persons who are represented 
by the person against whom such proceedings are taken.® But if the proceedings are 


Note 14 

1. (’79) 4 Gal 342 (345). 

(’09) 4 Ind Gas 1059 (1060) ; 33 Mad 6. 

(’17) AiE 1917 Mad 979 (980, 981). (Position 
justified on the analogy of S. il, Espl. 6.) 

(’16) AIR 1916 Mad 1022 (1024). (Eepresentation 
must be without fraud and collusion.) 

(’25) AIR 1925 Oudh 330 (331, 334, 336, 337) : 
28 Oudh Gas 177. (The same law applies to 
Mahomedans also.) 

(’03) 30 Gall044(1057 to 1059). (Residuary legatee 
in possession.) 

(’89) 12 Mad 90 (91). 

(’03) 26 Mad 230 (234). 

[But see (’79) 4 Gal 142 (156) (P B). 

(’82) 11 Gal L R 268 (272).] 

2. (’05) 32 Gal 296 (315) ; 32 lud App23 (PG). 
(’10) 32 All 404 (409). 

(’10) 6 Ind Gas 627- (629) (Gal). 

(’ll) 12 Ind Gas 915 (918) : 34 All 79. 

(’85) 9 Bom 86 (93). (But legal representatives must 
not wilfully put forward ‘wrong person’ as legal 
representatives.) 

(’85) 9 Bom 429 (432). (Decree against widow 
when minor son ignored — Widow does not 
represent minor son.) 

(’97) 21 Bom 424 (451) (P B). 

(’13) 18 Ind Gas 381 (382) (Bom). 

(’95) 22 Gal 903 (908). 

(1900) 27 Gal 242 (258). 

(’13) 21 Ind Gas 519 (519) (Gal). 

(’16) AIR 1916 Gal 661 (662). 

(’19) AIR 1919 Gal 831 (833). 

(’ 22) 70 Ind Gas 886 (887 ) (Gal) . 

(’88) 11 Mad 408 (410, 411). 

(’le) AIR 1916 Mad 726 (727). 

(1894) 1894 App Gas 437 (442), MohamaduMohi- 
deen v. Pitchey. (Greditor of deceased debtor 
cannot sue unless a person intermeddles with 
estate or proves a will.) 

(’12) 16 Ind Gas 690 (691, 692) (Gal). 

(’05) 2 Gal L Jour 484 (486, 487, 483, 432). 


(’09) 2 Ind Gas 818 (819) (Gal). (Gase under Pro- 
bate and Administration Act.) 

(’02) 4 Bom L R 340 (341). 

(’17) AIR 1917 Mad 979 (980, 981). 

(’21) AIR 1921 Bom 385 (388, 389): 45 Bom 1186. 
(Sale in absence of and without notice to legal 
representatives.) 

(’81) 6 Gal 777 (784, 785). (Where on widow’s 
death a person is impleaded asherlegalrepresen- 
tative without deciding if he was really so or not.) 

3, (’79) 3 Gal L Rep 157 (158). 

(’79) 4 Gal 342 (345, 346). 

iSec also (’16) AIR 1916 Mad 1022 (1024). (Wrong 
representative bona fide sued — Legatee was held 
bound by decree).] 

4, (’01)25BomJ37(347) : 27 Ind App 216 (P G). 
(Because Court has jurisdiction to decide wrong 
as well as right.) 

(’25) AIR 1925 Oudh 330 (334): 28 Oudh Gas 177. 
(Decree against ostensible owner binds true 
owner.) 

(’26) AIR 1926 Oudh 613 (614). (25 Bom 337 
. (P C), Followed.) 

5, (’72) 24 Suth W R 109 (109). 

(’81) 3 All 517 (519). (For limitation' purposes.] 
(’88) 12 Bom 48 (50). (Do). 

(’88) 12 Bom 101 (103). 

(’90) 14 Bom 597 (603). (Manager.) 

(’96) 20 Bom 338 (344, 345). (Prindme xwjEs 
Mahomedans also.) 

(’97) 21 Bom 539 (542, 543),. (Mrnnr 
sented by widow.) 

(1900) 24 Bom 1.35 (147). 

(’87) 15 Cal 70 (32): 24 
Re Ko, 1 (P C). 
family.) 

(’89) 12 Mad 9D (£2;. i:;.- 

(’78) 10:7af.4S2 .'=jv3: 


/ 
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■will be bound by the doctrine of Us pendens and the decree can consequently be 
enforced against him.'* 

_ 49. Appeals, — Orders under this Section are appealable if the conditions of 
Section 47 are satisfied.* See also Note 5 above, and Note 84 to Section 47, 


Peooeduee in Execution 


Powers of c 1 1 51 . Siibject to sucli coiiditions and limi- 

cnforce execution. tations as may be prescribed, the Court may, 

on the application of the decree-holder, order 
execution of the decree — 


(a) by delivery of any pro2ierty sj^ecifically decreed ; 

(b) by attachment and sale or by sale without^attachment 

of anj^ property ; 

(e) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(e) in such other manner, as the nature of the relief 

granted may require : 


^Provided that, tohere the decree is for the payment of money, 
execution h'y detention in prison shall not he ordered sinless, after giv- 
ing the judgment-dehtor an opportunity of showing cause why he 
should not he committed to pn'ison, the Court, for reasons o'ecorded in 
meriting, is satisfied, — 

(a) that the judgment-dehtor, with the object or efect of ob- 
structing or delaying the execution of the decree, — 

(i) is likely to abscond or leave the local limits of the 
jiirisdiction of the Court, or 

(ii ) has, after the institution of the suit in ivhich the decree 
was passed, dishonestly transferred, concealed, or 
removed any part of his property, or committed any 
other act of had faith in relation to his property ; or 
(h ) that the judgment-dehtor has, or has had since the date of 
the decree, the means to pay the amount of the decree or 
some substantial part thereof and refuses or neglects or 
has refused or neglected to pay the same, or 


4. (’27) AIR 1927 Bom 93 (95) : 51 Bom 37. . 
Note 19 

1. (’87) '1887 Pun Be No. 87, p. 183. 

(’73) 20 Suth W E 280 (282, 283). 

(’87) 9 All 605 (608). 

(’90) 12 All 313 (327). 

(’91) 13 All 290 (294, 295). (Costs by.legal repre- 
sentative improperly impleaded.) 

(’89) 16 Cal 1 (6, 7, 8). (Questions of liability of the 


property to be taken in execution in the hands 
of legal representative are within S. 47.) 

(’89) 16 Cal 603 (605, 609). 

(’90) 17 Cal 711 (720, 721) (P B). 

(’84) 7 Mad 255 (257, 258). 

(’87) 10 Mad 117 (120). 

(’03) 26 Mad 501 (501, 502). 

(’21) AIR 1921 Sind 29 (32) : 15 Sind L B 47. 
(’28) AIR 1928 Rang 40 (41) : 5 Bang 775. 
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(c) that the decree is' for a sum for which the judgment-debtor 
was bound in a fiduciary capacity to account. 

Explanation. — In the calculation of the means of the judgment- 
debtor for the purposes of clause (b ), there shall be left out of account 
any property which, by or under any latv or custom having the force 
of laio for the time being in force, is exempt from attachment in execic- 
tion of the decree. 


[See 0. 21 Br. 30 to 31, 35, 53, 56 and 61 ; 0. 10 B. 1 ; also 
-Ss. 51 and 68 to 72.] 

a. Proviso inserted by the Code of Civil Procedure (Amendment) Act, 193G (XXI of 1936), S. 2. 

Synopsis 


1. Scope of the Section. 

la. “Subject to such conditions and limita* 
tions as may be prescribed.” 

2. Powers of the Court in execution. 

3. “By delivery of any property speci- 
fically decreed.” 

4. “By attachment and sale or by sale 
without attachment of any property.” 
— Clause (b). 


5. “By arrest and detention.” 

5a. Proviso to the Section. 

6. “By appointing a receiver.” — Clause 
(d). 

7. “In such other manner," etc. 

8. “On the application of the decree- 

holder.” 

9, Appeal. 


Other Topics 


Decision of questions relating to execution. See 
S. 47. 

Executing Court, if can go behind decree. See 
Note 8 to Section 38. 

Simultaneous execution. See Note 2, 

Appointment of receiver to collect future main- 
tenance. See Note 6, 

Power to sell includes power to order temporary 
alienation. See Note 4. 

Tower to appoint decree-holder himself as recei- 
ver. See 0. 40 R. 1, Note 11. 


Receiver in respect of inalienable property. See 
Note 6. 

Receiver in respect of inalienable property whore 
there are other hj'pothcca which can bo sold. 
Sec 0. 40 E. 1, Notes. 

Power of receiver to sue in a Court outside the 
jurisdiction of the Court appointing him. 
See Note G; see also 0. 40 R. 1 Note 12. 
Adjustments or agreements of parties relating to 
execution. See Note 7; see also 0. 21 R. 2, 
Notes. 


1. Scope of the Section. — This Section was newly inserted in the Code on 
the suggestion of the Advocate-General of Madras.^ It enumerates in general terms 
the various modes^ in which the Court may, in its discretion, order the execution of 
a decree according as the nature of the relief granted may require. In the Notes on 
Clauses the Select Committee observe as follows : “This clause states generally the 
powers of the Court in regard to execution leaving the details to he determined by 
rules. It will be observed that the power to direct immediate execution is no longer 
restricted to one class of suits but that it is now general in terms. Any limitation that 
may be found necessary will be imposed by rules.” The Section accordingly is made- 
to operate “subject to such conditions and limitations as may be prescribed.” 

la. “Subject to such conditions and limitations as may be pres- 
cribed.” — This Section merely enume rates the different modes of execution in general 

Section 51 — Note 1 

1. (’19) AIR 1919 Oudh 326 (327) : 22 Oudh Oas l94. (Receiver to collect rents— IMortgage decree.) 

2. (’36) AIR 1936_Pesli 209 (210). (Methods provided are distinct — Application for execution in one- 

method .is distinct from application for execution in another method.) 
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tsrrQS while the coiiclitious find limitfitions uudei.' which alone the I'cspectivo modes 
can he availed of are prescribed further on by dififerent provisions. As observed by 
Sulaiman, 0. J., in Anadilal v. Rain Saniii} “The Legislature has taken care to 
preface the Section with the words ‘subject to such conditions and limitations as may 
be prescribed. It is obvious that there is no wide and unrestricted jurisdiction to order 
execution in every case in all the wa 3 's indicated therein. The jurisdiction has to bo 
exercised subject to such conditions and limitations as may be prescribed by the rules 
in the following schedule . . . Obviously, all tbe various modes mentioned in Section 51 
are not open to an executing Court in every case ; it is to be guided bj’' the procedure 
laid down in the schedule, and must resort to the method appropriate to each case.” 

“Prescribed” under Section 2 (16) means “prescribed by rules”, and “rules,” 
under Section 2 (18) means “rules and forms” contained in the First Schedule of the 
Code or framed by the respective superior Courts in different Provinces under Section 
122 or Section 125. 


2. Powers of the Court in execution. — It is for the jnclrjvicnt-cmlitor to 
decide in which of the several modes mentioned in the Section lie will execute liis 
decree; and the Court has no authoritj’- except under the circumstances mentioned in 
the proviso, to refuse to order execution of the decree in the mode asked for on the 
ground that the decree-holder should, in the first instance, proceed by another mode.^ 
.On the same principle, a Court passing a decree against a defendant should not ordi- 
narilj’’ place any limitation as to the mode in which it is to bo executed.” In fact, a 
decree may, under the provisions of 0. 21 R. 30, bo executed siinnltaneoushj against 
both the person and the property of the judgment-debtor,*^ though the Court has, 
under 0. 21 R. 21, a judicial discretion to refuse to order such simultaneous execution 
in proper cases. The reason is that, as their Lordships of the Privy Council ])oinlcd 
out in the undermentioned case,^ "the difficulties of a litigant in India begin wlion ho 
has obtained a decree” and that far too many obstacles are placed in the way of a 
decree-holder who seeks to execute his decree against the property of the judgment- 
debtor. It is also an important principle of law that rules of procedure are only 
handmaids of justice and ought not to be used for obstructing justice. It is accordingly’ 
the duty of the Court executing the decree to aid the decree-holder in realising tlio 
amount duo under his decree, and it should therefore offer him all ix^ssiblo and reason- 
able facilities for realising the decretal amount in as short a time as jw-ssihlo.* As (o 
simultaneous executions generally, see Note 10 to Section 3S and 0. 21 Rr. 21 and .‘10. 

Ordinarily there can be only complete execution hut where it is ineffectual 
and invalid, another execution, valid in law, can he ordered.^'' Thus, where a delivery 
of ixDs^ession was made after an unconditional order of stay of execution had hecn 
passed hy the .Appellate Court, and consequently hecame incfiectual, the decree-holder 
can, after the dismissal of the appeal hy the judgment-dchtor, aga.in a))ply for deli’.'cry 
of jwsscssion.^ 


Note In. 

1. (’SG) AIR 103GA]l-Jt>5(502):GS,\nC}30 (FIJ). 
Note 2 

1. COG) .AIR IP.GG Po-h 4G (47). 

(TC) AIR 1C'2G Lah 110(110): G Lab 555. (Arr; 
for rcccvcrv cf inrnev.) 

2. CIS) AIR lOIG Cr.l'lBG (1?G). 

2n. Ncto 4 to O. 21 R. .30. 

[6Vc- c.U:. CCalAIRIOoSP.it 120;iOI):lT Pr.tCli 


3. (’72) 17 Suth W R 470 (!G0) (PC). 

4. (’30) AlP. 10.;G C il 2:VS (2:;0). 

(’20) AIR It'.iG Pal 7G (77). (Coart dioal! t.'\ 
T ''tt’or;c or ‘’.av tJ:c';uti'j!!fcraarCi'orr*.MvI'.r;a 
ti 

*- 4b. P12) IG la-I C.r- 70'i (701-) (Cal). 

(’10) S Iral ('.a 410 t! 11) (Oa Ih). 

4b. 0.31) AIR 10;U P.v* 2:i (217, 2’/;) : 10 P'.t 
G70 IVVA. 

j 5. (*1-4 IG l!;'l C.'-a 707 (720^ (C-.li, 
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I , 8. “By. delivery of any property specifically decreed.” — As to the mode 
of execution of a decree for specific moveable property, see 0. 21 R. 31 and that for 
specific immovable property, see ,0. 21 Er.35 and 36. As to whether, in an order for 
delivery of any property decreed, the Court can grant an alternative relief by way of 
damages in default of such delivery, see Note 7 below. 

4. “By attachment and sale or by sale without attachment of any 

property” Clause Cb). — 'Where the decree itself divscts tli6 scUb of properties, as 

in the case of mortgage decrees, it is clear that no attachment is necessary for bringing 
the properties to sale in execution of that decree.^ But, is an attachment an essential 
pre-requisite for the validity 'of sale of property in execution of a mo7iey decree^} ' In 
order to answer this question it is necessary to read this- Section, which enables a 
Court to order a sale without attachment, along with 0. 21 R. 30, which provides that 
a money decree may be executed by attachment and sale of the judgment-debtor’s 
property, and along with 0. 21 R. 64, which provides that the Court may order that 
any property attached hy it shall he sold, Under the old Code which contained no 
provision corresponding to the present Section, there was a conflict of opinion, one 
class of cases holding that the object of an attachment is to bring the property under 
the control of the Court with a view to prevent the judgment- debtor from alienating 
it, and that the absence of attachment is nothing more than an irregularity and does 
not ipso facto vitiate the sale;^ and another class of cases holding that an attachment 
is an essential preliminary to sales in execution of simple decrees for money, and that 
the absence of attachment makes the sale de facto void.® 

The present Section 51 now makes it clear that a sale without attachment is 
not without jurisdiction though in view of 0. 21 Rr. 30 and 64 it may amount to ah 
■'irregularity. This is the view taken by the High Courts of Lahore,®®’ Patna,^ Madras® 
and Rangoon.® The High Court of Calcutta^ has, on the other hand, held, relying on 
certain observations of their Lordships of the Privy Council in Baja Thahur Barmha 
V. Jiban Bam Martoari,^ that a sale without attachment is ipso facto void. The 
High Court of Bombay also has held in an earlier decision that a property cannot be 
■sold without attachment.® Neither of these decisions, however, adverted to Section 51, 
nor, it is submitted, does the decision in Thahur Bamnha's case support the view 
taken by them.®® The said decisions cannot be accepted as sound. The purpose of 
■attachment being to prevent a judgment-debtor from placing' any obstacles in the way 
of the Court selling the property, it cannot be that the want of it will vitiate a sale 
zoliich h as actually been effected witho7tt a7iy such obstacles. In a recent decision 
Note 4 

1. (’29) AIR 1929 Lah 90 (91) : 10 Lah 543. 

(’06) 33 Oal'676 (678). 

■(’21) AIR 1921 Pat 320 (321). (Mortgage suit — 

Corapromise decree not expressly' providing for 
attachment — Attachment not necessary ) 

2. (’99) 21 All 3il (313). 

■(’67) 8 Suth W R 9 (10). 

(’91) 18 Oal 188 (192, 193). 

(’94) 21 Cal 639 (641). 

,(’11) 9 Ind Gas 918 (922) (Cal). . (Case under the 
• old Code.) 

(’0() 30 Mad 255 (264). (Appointment of receiver 
means that property is under attachment ) 

(’13) 18 Ind Gas 498 (499) (Mad). 

<’99)21 All 140.(141, 142). . 

..{See also (’07) 34 Gal 811 (820, 821) (PB)., (Notice 
under S. 10, Public Demands Recovery Act, 

3GPC. 35., 


1895 is condition precedent — Plaintiff should 
recover possession saying sale has not affected 
his title.)] 

3. (’83) 5 All 86 (91) (PB). • ' 

(’88) 10 All 506 (510). 

(’85) 7 All 702 (706, 70S). 

(’87) 9 All 136 (138). 

(’92) 16 Bom 91 (101). 

3a. (’30) AIR 1930 Lah 685 (685, 686). 

4. (’23) AIR 1923 Pat 45 (47, 48) ; 2 Pat 207. 

5. (’26) AIR 1926 Mad 211 (214, 215). 

6. (’24) AIR 1924 Rang 124 (126): 1 Rang 533. 

7. (’IS) AIR 1918 Cal 1036 (1037). 

[But see (’27) AIR 1927 Cal 847 (847).] 

8. (’13) 21 Ind Gas 936 (937) : 41 Cal 590 : 41 

Ind App 38 (PC). ■ : 

.9. (’ll) 12 Ind Gas 911 (912) : 36 Bom 156; ■ 

9a. (’26) AIR 1926 Mad 211 (214, 215). ■; . : 
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of tlio J3onil)ay Higli Courfc"'^ tbafc ponrfc also has held, dissenting from its earli 
decision, that a sale in. execution without an attachment is not a nullity. 

Section ol clause (b) cm]X)wci'ing the Court, in general terms, to attach ai 
sell in execution o?n/ properly must he intcrj)roled to mean that the Court has juri 
diction to attach and sell in execution any property which the decree-holder pu 
forward as the property of his jiulgmcnt-dchlor.^'* If the property does not belong ; 
the judgmcnt-dchtor but to a stranger, the latter will not he bound by the sale : 
any way.^^ But it ^is not void as between the dccrec-holdei', judgment-debtor and tl 
auction-purchaser, and the purchaser can only apply under 0. 21 E. 91 to set asic 
tiic sale on tlie ground that the judgment-debtor has no saleable interest in the pn 
porty sold. The property to bo sold must, liowever, be saleable propertij und( 
Section GO of tho Codc.^'* Thus, lands inalienable according to the provisions of si^eci 
enactments such as Section 3 of tho Bengal Eegnlation III of 1872, or Section 1 
of the Punjab Alienation of Land Act,^^ cannot be sold in execution. 

Tliere is a dillcrcnce of opinion on tho question whether the Court cai 
under this clause, order a temixn'arj' alienation of property’^ in execution, such as b 
mortgaging or leasing it out for a term. There is also a conflict of opinion on tb 
question whether, where a sale is prohibited under a special or local Act, the Court cai 
by way of execution, grant a mortgage or a lease of the judgment-debtor’s property 
On tho yirst question it has hcon held by the High Court of Lahore that Section 7 
implies that the Court has authority to order a temixjrary alienation of the judgmeni 
debtor’s iwopcrty. It has also held that tho power to transfer the entire bundle c 
rights constituting ownership by way’ of sale includes the lesser power of transferrin 
some of those rights. The High Court of Allahabad has, on the other hand, dissente 
from tho Lahore view and has held that a power to sell does not include a powe 
to grant a lease. As regards Section 72, it lias lield that that Section circumscribes th 
Court’s powers as regards tho granting of leases to tlie conditions in-escribed by it.’ 
Tho Peshawar Judicial Commissioner’s Court has held that the Court has power, apar 
from the provisions of Section 72, to order a temporary alienation of the judgment 
debtor’s property.’"'' Tlie Nagpur High Court has held that the Court has no inJieren 
power to ordor temporary alienation, apart from the in’ovisions of Section 72.’'^’’ 

On tho second question, the High Court of Lahore holds that the prohibitioi 
of sale does not prevent tho Court from mortgaging or leasing the property under thii 
clause and that the provisions of Section 72 do not affect the powers of the Court ii 
this respect.’® According to the High Court of Allahabad, as has been seen already 
the power to grant a lease arises only under Section 72 which applies only when i 
sale has been ordered, so that, where no sale can be ordered by’’ reason of statutory 


9b. (’39) AIR 1939 Bom 277 (278) : 41 Bom L E 
463 (468, 469). 

10. (’27) AIR 1927 Mad 394 (394, 395): 50 Mad 
639 . (It does not mean that the Court can sell 
properties which before the sale all parties knew 
did not belong to the judgment-debtor.) 

[Sec also (’22) AIR 1922 Lahl47 (148). (Attach- 
ment of land belonging to gaddinashin and 
entered in the name of the shrine — Attempt 
to defeat execution by getting property’- mutated 
in the name of shrine — Attachment should be 
ordered as requested by decree-holder.)] 

11. (’26) AIR 1926 Oudh 501 (502). 

12. (’27) AIR 1927 Mad 394(394,395); 50 Mad 639. 

13. See Note 5, Section 60. 


14. (’29) AIR 1929 Pat 700 (701): 9 Pat 368 (FB) 

15. (’20) AIR 1920 Lah 456 (459);lLahl92(FB) 

16. (’30) AIR 1930 Lah 77 (78). 

(’29) AIR 1929 Lah 195 (195). 

(’20) AIR 1920 Lah 456 (459) : 1 Lah 192 (FB). 
(’36) AIR 1936 Lah 696 (698). 

17. (’38) AIR 1938 All 290 (291, 292) : I L R 
(1938) All 528 (FB). (AIR 1932 All 571 overruled. 

, (See also (’37) AIR 1937 All 699 (700, 701).] 
17a. (’36) AIR 1936 Pesh 90 (91). 

(’35) AIR 1935 Pesh 113 (114). 

17b. (’37) AIR 1937 Nag 41 (42). 

18. (’20) AIR 1920 Lah 456 (459): 1 Lah 192 (FB), 
[Sec also (’36) AIR 1936 Lah 30 (31).] 
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prohibition, the Court has no po’sver to grant a lease at all.^'’ 

According to the Judicial Commissioner’s Court of Pesha^^var, -when a sale is 
prohibited, all povrers, such as those of mortgaging or leasing the property which are 
derived from the power to sell are also taken away."'* 

The Nagpur High Court has held that the Court cannot order the attachment 
of property for the purpose of temporary alienation when such x^roperty is not liable 
to be sold in execution 

"Where not only a sale but also a temporary alienation is prohibited, it is of 
course clear that the Court cannot, by way of execution, make an order for tempo- 
rary alienation.-^ 

The word “sale” in the Section includes not only a sale in court auction but 
also a sale by a nominee of the parties under a consent decree.'" 

The fact that immovable property is attached before judgment and the attach- 
ment is continued after the decree will not disable the decree-holder from apjjlying 
for the attachment and sale of the moveable in’operty of tl)C judgment-debtor.-^ 

5, “ By arrest and detention.” — Under 0. 21 B. 30 a decree for the pay- 
ment of money, including a decree for the iiayment of money ns an alternative to 
some other relief, may be executed by the detention in the civil prison of the judgment- 
debtor. Under 0. 21 B. 31 (l) a decree for siiecific moveable xn’opcrty may bo similarly 
executed by the arrest and detention of the judgment-debtor. But there are some 
exceptions to this rule. Thus, a decree cannot be executed by arrest and detention 
where the judgment- debtor is a woman (Section 56) or a minor or legal rexircsentativo 
of a deceased person (Sections 50 and 52).^ 

As has. been seen in Note 2 above, it is for the judgment-creditor to decide in 
which of the several modes he will execute his decree. Where, therefore, a decree- 
holder prays for the arrest of the judgment-debtor the Court cannot (except as provided 
for by the proviso) compel the decree-holder to proceed against his inoperty^^ or to 
accept payment by instalments.' 

See also Sections 55 to 59 and 0. 21 Br. 30, 31 (1) and 37 to 40 infra which 
contain further provisions on this mode of execution. 

5a. Proviso to the Section. — The proviso to the Section was inserted in 
the Code by the Code of Civil Procedure Amendment Act of 1936 (21 of 1936), Sec- 
tion 2. The proviso restricts the power of the Court to arrest the judgment-debtor in 
execution of a money decree and lays down that except in certain sx)ecified cases, the 
judgment-debtor shall not be arrested in execution of such a decree. See the under- 
mentioned cas es^ decided with reference to the iiroviso. 

('3G) AIR 1936 Pesh 46 (47). 

(’85) AIR 1935 Cal 127 (129). 

2, (’30) AIR 1930 Lak 220 (221). 

Note 5a 

1. (’39) 43 Cal W N 427 (429) (In the calculation 
of the means of the judgment-debtor for the 
purpose of S. 51 proviso, cl. (b), 0. P. Code, 
the necessary expenses of maintaining the life of 
the debtor and of his dependants must be taken 
'into account and deducted from his income.) 
(’39) AIR 1939 Lah 299 (299, 300). (Judgment- 
debtor being agriculturist, Court while deter- 
mining question of his capacity to pay decretal 
• amount cannot take into account his agricul- 
tural lands and residential houses.) 


19. (’38) AIR 1938 All 290 (291, 292) : I L R 
(1938) All 628 (PB). 

(’37) AIR 1937 All 699 (700, 701). 

20. (’36) AIR 1936 Pesh 90 (90, 91). 

[But see (’35) AIR 1935 Pesh 113 (114).l 

20a. (’37) AIR 1937 Nag 41 (43). 

21. (’29) AIR 1929 Pat 700 (701); 9 Pat 368 (PB). 

22. (’17) AIR 1917 Gal 740 (742); 44 Cal 789. 

23. (’36) AIR 1936 Bom 268 (272). 

Note 5 

1. (’22) AIR 1922 Nag 98 (100,101): 18 Nag LE 
145 (Judgment-debtor a woman.) 

la. (’39) 180 Ind Oas 767 (769) (Pat). . :■ 

(’37) AIR 1937 Oudh 379 (381) : 13 Luck 340. 
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6. “By appointing a receiver”— Clause (d). — Execution by appointment of 
a receiver is known as equitable execution?- and is entirely within the discretion of 
the Gourt.2 It is thus an exception to the general rule stated in Note 2 above that it 
is for the decree-holder to choose the mode of execution and that the Court has no 
power to refuse to order execution in the mode asked for. This mode of execution 
was being adopted by Courts even under the old Code,^ and this Section only gives 
legislative sanction to the exercise of such powers. The Section, however, does not 
confer a general power on the executing Court to appoint a receiver in every case. 
It merely prescribes a mode of execution of the decree hy appointment of a receiver 
while the conditions and limitations under which such appointment is to be made are 
prescribed by 0. 40 E. 1.^^ 

There is a difference of opinion as to whether a receiver may be appointed in 
respect of properties ^ohich cannot he attached and sold. According to the High Courts 
of Allahahad,^^ Calcutta,^ and Lahore'^^ and the Judicial Commissioners’ Courts of 
Nagpur,® and Peshawar,®^ such an appointment can be made, the Nagpur Court taking 
the view that the appointment of a receiver does not amount to attachment. The High 
Court of Patna has, on the other hand, held that such an appointment amounts to an 
equitable attachment and that therefore no such appointment can be made in respect 
of properties not liable to be attached and sold under Section 60.® The Allahabad High 
Court has held in a recent decision that where the law prohibits the dispossession of 
the judgment-debtor from certain property, a receiver cannot be appointed in respect 
of such property.®^ No receiver can he appointed in respect of a mere right to fuUire 


(’39) AIR 1939 Pat 22 (22). (The onus of proof is 
on the decree-holder to establish that the judg- 
ment-debtor had sufficient means to pay the 
debt within the meaning of sub-ol. (b) of the 
proviso.) 

(’38) AIR 1938 Cal 448 (449). (Fraudulent con- 
cealment or transfer of property — What amounts 
to, within the meaning of the proviso.) 

(’38) AIR 1938 Lah 692 (693). (Arrest is not pos- 
sible unless there has been some contumacious 
conduct on the part of the judgment-debtor and 
mere inability to pay does not justify arrest.) 

(’38) AIR 1938 Pesh 17 (18). (Judgment-debtor 
after decree selling his property but neglecting 
to pay decretal amount is liable to be detained 
in civil prison.) 

Note 6 

1. (’39) AIR 1939 Gudh 116 (118). 

(’29) AIR 1929 Pat 700 (701) : 9 Pat 368 (FB). 
(Equitable execution is equitable attachment.) 

(’33) AIR 1933 All 227 (228). (Application Ijy 
defendants.) 

(’30) AIR 1930 Mad 4 (9,10). (Receiver is an officer 
of the Court — Second defendant appointed.) 

(’32) AIR 1932 Cal 189 (192) : 59 Cal 205. (Such 
appointment to be deemed as one under 0 . 40 R 1.) 

(’30) AIR 1930 Cal 159 (159). (Affirmed in AIR 
1931 P C 160.) 

[See also (’24) AIR 1924 Nag 165 (166). (Appoint- 
ment of a receiver is a mode of execution.)] 

2. (’39) AIR 1939 Oudh 116 (118). 

(’36) AIR 1936 Bom 399 (400). 

(’13) 21 Ind Gas 283 (286, 287); 16 Oudh Cas 238. 

(Property unsaleable for rent and profits.) 


(’32) AIR 1932 Cal 189 (192); 59 Cal 205. (Decree, 
holder cannot ask for appointment as a right.) 
(’31) AIR 1931 Oudh 307 (308) : 7 Luck 203. 

(’32) AIR 1932 Mad 193 (195). (Third party in 
possession — Parties without present right cannot 
disturb him — Appointment when just and con- • 
venient.) 

[See also (’33) AIR 1933 Sind 231 (232). (Defen- 
dant and property not under Court’s jurisdic- 
tion and not a subject of suit or execution — ■ 
Appointment refused.)] 

3. (’87) 11 Bom 448 (455). (Under S. 503 of 
C. P. Code of 1882 to collect attached debt.) 

3a. (’37) AIR 1937 All 389 (392, 393) : I L E 
(1937) All 542. 

(’37) AIR 1937 Lah 738 (739). 

(’37) AIR 1937 Oudh 232 (233). 

Sb. (’34) AIR 1934 All 605 (606). (Money decree 
against agriculturists in Bundelkhand.) 

4. (’12) 14 Ind Cas 227 (228) ; 39 Cal 1010. 
(Income of Ghatwali property is not itself Ghat- 
wall property and is liable to be sold.) 

(’30) AIR 1930 Cal 159(160). (Affirmed on appeal 
in AIR 1931 P C leO.) 

4a. (’38) AIR 1938 Lah 458 (458). 

5. (’15) AIR 1915 Nag 98 (99); 11 Nag L R 113. 
(Money decree in lieu of maintenance — Sir land.) 

(’33) AIR 1933 Nag 266 (267). (AIR 1925 P 0 
176, Foil. — Inam Jahagir — For share in the 
Jahagir property profits.) 

5a, (’38) AIR 1938 Pesh 30 (31), 

6. (’29) AIR 1929 Pat 700 (700, 701); 9 Pat 368 
(FB). (Agricultural lands in Sonthal Parganas.) 

6a. (’37) AIR 1937 All 389 (392, 393). (Land not 
transferable under Agra Tenancy Act.) 
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maintenance inasmtich as such a right is not property at all/ But where the main- 
tenance is charged on property or is to come out of specified properties, it has been 
held by the Privy Council that a receiver may be appointed for realising the rents 
and profits of the properties and for applying them towards the maintenance of the 
debtor and the balance towards the discharge of the decree debt.® 

A receiver may be appointed to realise a decree or debt which has been 
attached iu execution proceedings/ or to collect the future rents and profits accruing 
due from attached properties/® or from the estate of a deceased debtor in the hands of 
his heirs/^ or even in respect of property situate outside the Court’s jurisdiction/^® or 
for realisation of property by prosecuting causes of action arising outside jurisdiction.^- 

Where a receiver has been appointed at the instance of one decree-holder, it is 
not necessary that every decree-holder should also have a receiver appointed in his 
own suit in respect of the same property/® though it does not disable him from asking 
for such relief in proper cases. Thus, a mortgagee decree-holder can ask for the appoint- 
ment of a receiver though a receiver has already been appointed in a partition suit.^^ 

7. “In such other manner/’ eto. — As to the other modes of execution than 
those specified in clauses (a) to (d), see the following — 

Section 54. — Partition of estate or separation of share of such estate to be 
made by the Collector or any gazetted subordinate of the 
Collector. 

Sections 68 to 72. — Execution of decrees against immovable property in 
certain cases to be transferred to the Collector. 

0. 21 B, 81 (2). — Award of compensation to decree-holder for disobedience of 
decree to deliver specific moveable property. 

0. 21 B. 32. — Enforcement of decree for specific performance, for restitution 
of conjugal rights or for an injunction. 

0. 21 B. 33. — Special procedure for execution of a decree for restitution of 
conjugal rights. 

7. (1893) 1 Q B 551 (558), Holmes v. Millager 
(Moneys to become payable in consideration of 
ssrvicss.) 

[See also (’36) AIR 1936 Bom 399(400). (Recei- 
ver cannot be appointed in respect of possible 
future earnings.) 

(’33) AIR 1933 Bom 350 (352): 57 Bom 507.] 

8. (’25) AIR 1925 P C 176 (176): 47 All 385; 52 
Ind App 262 (PO). 

(’15) AIR 1915 Nag 98 (99): 11 Nag L R 113. 

(Rents and profits in lieu of maintenance decree 
to be recovered from sir lands.) 

(’26) AIR 1926 Mad 565 (565); 49 Mad 567. (Re- 
covery of stamp duty from pauper’s future 
maintenance.) 

(’31) AIR 1931 P 0 160 (161): 51 Ind App 215: 

59 Gal 1 (PG). (Pension implies periodical pay- 
ment of money by Government.) 

(See also (’35) AIR 1935 Mad 1046 (1047). (Gourb 
can direct money collected by receiver in execu- 
tion to be disbursed for benefit, of iudementi- 
debtor.) 

(’36) AIR 1936 Nag 288 (289); I L R (1937) Nag 
534. (Service inam lands— Execution against 
judgment-debtor — Gourt can appoint receiver 
to collect income.) ' 


(’33) AIR 1933 Nag 266 (267). (Berar Inam 
Rules, R. 3 — Jahagir granted under, for main- 
tenance — Receiver can bo appointed to manage 
jahagir— Suitable allowance to be fixed on 
amount coming into receiver’s hands.)] 

9. (’87) 11 Bom 448 (455). 

(’29) AIR 1929 Bom 279 (280). (Where a decree 
to be realised has been mortgaged to the plain- 
tiff in the mortgage suit in which receiver it 
appointed.) 

10. (’25) AIR 1925 Rang 318 (319, 320): 8 Ranr 
235. (Order allowing decree-holder to collect rerr 
set aside — Receiver only can file suit for rent.' 

11. (’19) AIR 1919 Oudh 326 (328): 22 Oudb 
194. (Money decree.) 

11a. (’38) AIR 1938 Lah 93 (94) : 1 L 3. IN: 'i 
Lah 305. (Receiver can be appointed 
of property in native State — But ih-- recir-x 
cannot be directed to take posi-e' u'.-*, : 
property — Proper order is to direr in rrrr.c.c; 
in possession to hand over 
receiver.) 

(’30) AIR 1930 Cal 502 (506. r/:- • ' -• 

12. (’21) AIR 1921 M;id vf-P 

13. (’30) AIR 1930 Mad ^ "•'* 

14. (’ll) 12IndCas;.05-':.M/'' ' 



.550 


POWER. TO ENFORCE EXECUTION 


0.21 B. 34. — Execution of decree for execution of a, document or endorsement 
of a negotiable instrument. 

0. 21 B. 53. — Attachment of decrees. 

0. 21 B. 5G. — Delivery of attached coins or currency notes to the party 
entitled under the decree. 

This clause does not enable a Court to add to, or subtract from, the terms of 
the decree itself inasmuch as it is a general principle of law that an executing Court 
cannot go behind the decree but must execute it as it stands.^ Thus, where a decree 
in a redemption suit directs deliverj^ of title deeds without any alternative provision 
for payment of damages in default of doing so, the executing Court cannot award such 
damages, though a separate suit may lie therefor.^ 

As to adjustments or agreements of parties out of Court as to the mode of 
execution of the decree, see 0. 21 E. 2. 

8. *‘0n the application of the decree-holder.” — The Section requires that 
the Court can act only on the application of the decree-holder. The reason for this 
requirement is that it concerns the parties alone and that the Courts need execute 
their decrees only if the parties entitled thereto want it.^ But the application need 
not necessarily' be in writing; it may be oral.^ Nor need the mode of execution be 
'sp)ecifically expressed in such application; it may be inferred from the act of the Court 
executing the decree.® As regards the appointment of a "receiver, it has been held by 
the High Court of Eangoou that even without an application, the Court can s^io motu 
order the appointment of a receiver under Section 91 (d) and 0. 10 E. This view 
is correct. The requirement as to the aijplication in this Section is subject to the 
conditions and limitations prescribed by the rules — in this case G.'IO E. 1 — under 
which the Court 'can act suo motu. 

This Section requires that the application must be made by the' decree-holder. 
A stranger to the suit or decree cannot apply for execution though there may be a 
benefit conferred on him bw the decree.^ Nor can the judgment-debtor apply under 
this Section, e. g., for the appointment of a receiver.® 

For definition of “decree-holder,” vide Section 2 clause (3). 


9. Appeal. — This Section must be read with 0. 10 E. 1, and an order appoint- 
ing a receiver in execution, if it falls under 0. 10 E. 1, is appealable as an order under 
0. 43 E. 1 (sj.^ But if the order of api)ointment is only a conditional one on the 
furnishing of security and security' is not furnished, the order does not take effect at all 
and no appeal lies.® An order refusing to discharge a receiver is one relating to the 


Note 7 

1. See Note 8 under Section 38, ante. 

2. (’22) AIR 1922 Mad 299 (300). 

Note 8 

1. (’20) AIR 1920 Lah 443 (446). (Court cannot 
appoint receiver unless asked.) 

2. See 0. 21 R. 11 Cl. (2). 

3. (’20) AIR 1920 Lah 443 (446). 

4. (’25) AIR 1925 Rang 318 (320) ; 3 Rang 235. 
(To collect rent in a money decree.) 

5. (’17) AIR 1917 Oudh 182 (184, 185). (Com- 
promise decree for allowances — Third person, 
though allowances fixed for him, not entitled to 
apply for execution.) 

[See however (’32) AIR 1932 Mad 193 (194, 
195). (Scheme suit— Board of control created 


to call for accounts — Misappropriation and dis* 
obedience by trustee — Board of control deemed 
decree-holder entitled to ask for appointment of 
receiver.)] 

€. (’22) AIR 1922 Pat 369 (371). (Right of decree- 
holder to sell mortgaged property cannot be 
defeated.) 

[See however (’70) 13 Suth W R 453 (454). 
(Manager appointed under S. 243 of Act VIII 
of 1859.)] 

Note 9 

1. (’27) AIR 1927 Lah 190 (190). 

(’ll) 12 Ind Cas 745 (751) (Cal). 

(’12) 14 Ind Cas 227 (228): 39 Cal 1010. 

(’20) AIR 1920 Lah" 443 (444), 

2. (’ll) 12 Ind Cas 745 (751) (Cal). 
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"execution” of the decree within Section 47 and as such is appealable as a decree? 
An order under this Section which does not fall within Section 47 or within 0. 43 R. 1 
is not appealable.* 


52 . [S. 252.] (1) Where a decree is i^assed"^ against a party^ 
as the legal representatiye^ of a deceased person, 

Enforcement or decree n i • n ji < si 

against legal representa- and the dccree IS for tlio payment 01 money*- 

out of the property of the deceased,^ it may he 
executed hy the attachment and sale^^ of any such property. 

(2) Where no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has duly 
applied such property of the deceased as is proved to have come 
into his possession, the decree may he executed against the judg- 
ment-debtor to the extent^^ of the jiroperty in respect of which he 
has failed so to satisfy the Court in the same manner as if the 
decree had been against him personally. 


[1877, Ss. 252 and 231; 1859, Ss. 203 and 210. See 0.22, 
Er. 1, 5 and 12.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Section. 

3. "Legal representative.” 

4. Decree against legal representative, when 

and how to be passed and its effect. 

5. Decree against some of several legal re- 

presentatives — Validity and legal effect. 

6. Decree against wrong legal representative 

— Effect. 

7. Decree against executor who has not 

proved the will — Effect. 

8. Decree against dead person — Effect. 


9. "Out of the property of the deceased.” 

10. Property in the hands of a third party. 

11. Insolvency of heirs after decree — Effect. 

12. Decree for payment of money. 

13. Liability of legal representative under the 

Section. 

14. Manner of execution. 

15. Right of legal representative to question 

the validity of the decree. See Section 50, 
Note 7. 

16. Appeal. 


Other Topics ( Miscellaneous ) 

“Attachment and sale,” meaning of. See Note 14 Pt. (3). 

Burden of proof. See Note 13 Pts. (2) and (3). 

Due application, what is. See Note 13 Pts. (G) and (7). 

Liability of legal representatives of a Hindu or Mahomedan, 

See Note 5 E-N ( 1 ) ; see also Section 11 Note 63b. 

Personal liability of legal representative. See Note 13 Pt. (4). 

"Where no such property remains.” See Note 13 Pt. (5). 

1. Legislative changes. — The words "in respect of which he has failed so to 
satisfy the Court have been substituted for the words "not duly apiolied by him” 
in clause (2) of the Section. 


2> Scope and object of the Section. — This Section contemplates cases where 
the debtor dies before the decree and the decree itself has been passed against the 

3. (’18) AIR 1918 Pat 60 (61). - 4 . (> 29 ) aIR 1929 Rang 161 (161):- 7 Rang-110. • 
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■yvhen the' suit is based on the • allegation that the defendants are in possession of the 
assets.® 

In an early decision of the Calcutta High Court, it -was held that where there 
are several legal representatives of the deceased it is not necessary that their shares 
should be defined ; it is .enough if a joint decree is passed against all of them.® But it 
has been recently held by the Privy Council that in a suit against the heirs of a 
deceased Mahomedan for a dower debt due by the deceased, the proper form of 
decree is against each of the heirs of the deceased for that proportion of the plaintiff s 
joint claim, which corresponds to the share of each heir in the estate of the deceased.®^ 
The decree against a legal representative under this Section should direct the defen- 
dant to pay the decree debt out of, the assets of the deceased in his hands.^ A decree 
which does not make such a direction is an erroneous decree.® 

The decree passed under this Section is a mere money decree and does not 
create & charge on the assets of the deceased. The Section only states the extent to 
which and the manner in which the debt can be recovered, and in no way provides 
for reservation of property to satisfy the debt.® Where a person is sued as a repre- 
sentative, a decree cannot be passed against him on the ground that he is a partner 
since it would alter the nature of the suit.^® 

In order that the provisions of this Section may apply, the decree must be 
against , a ‘person and not merely against something which is not a person. Thus, a 
decree merely against the assets of a deceased person without mentioning the name 
of the legal representative is inexecutable.^^ 

Where a decree is passed against several heirs of a deceased person and the 
decree-holder realises the entire decretal amount from some of the heirs alone, the 
latter can sue the other heirs for contribution.^^ 


1 


S. Decree against some of seYeral legal representatives — Yalidity 
and legal effect. — As has been already mentioned in Note 63b to Section 11, 
a decree obtained against some only of several heirs of a deceased person is binding 
on the estate^ in the absence of fraud or collusion, on the principle of substantial 


(’72) 18 Suth W E 185 (188) (PC). 

.(’73) 20 Suth W E 280 (282, 283). 

(’27) AIE 1927 All 459 (460): 49 All 645. (Per 
Mukerji, J.) 

:’73) 20 Suth W E 162 (162). 

,’78) 2 Gal L Eep 189 (191, 192). 

(’81) 1881 Puu Ee No. 11, page 20. 

(’75) 1875 Pun Ee No. 12, page 19. 

(’31) AIE 1931 Nag 173 (175): 27 Nag L E 247. 
(120 Ind Gas 333 (Nag) Poll.) 

[But see (’25) AIE 1925 Nag 380 (381). (Posses- 
sion of assets may he enquired into either in 
suit or execution proceedings.) 

(’27) AIE 1927 All 459 (462); 49 All 645. (Pei 
Ashworth J.).] 

5. ( 70) 14 Suth W E 431 (432). (If possession 
not proved, suit must be dismissed.) 

6. (’71) 15 Suth W E 192 (192, 193). 

6a. (’38) AIE 1938 P G 80 (84): 65 Ind Ann 119 
32 Sind L E 362 (PG). 

7 . (’08) 18 Mad L lour 36 (36). 

(’96) 1896 Bom P J 226 (227). 

(1863) Marsh 611. 

(’10) 6 Ind Gas 397 (397) (Mad). 


(’17) AIE 1917 Mad 418 (419). 

(’26) AIE 1926 Oudh 301 (303). 

(’31) AIE 1931 Sind 141 (143): 25 Sind L E 173. 
(’70) 2 N W P H 0 E 449 (450). (Costs also.) 

8. (’23) AIE 1923 Bom 414 (415). (Such decree 
can be amended even at a late stage.) 

(’74) 1874 Pun Ee No. 65, page 213. 

9 . (’16) AIE 1916 Mad 645 (645, 646). (Case under 
Provincial Insolvency Act (3 of 1910), S. 16(2).) 

(’83) 9 Cal 406 (409). 

10 . (’09) 2 Ind Gas 146 (148): 34 Bom 244. 

11 . (’34) AIE 1934 Mad 562 (563). (Phrase “out 
of the estate of the deceased’’ is merely restric- 
tive — In this case it was held that amendment 
of the decree was the remedy.) 

12 . (’38) AIE 1938 P 0 169 (173, 174): 65 Ind 
App 219: 13 Luck 494 (PC). 

Note 5 

1 , (’05) 32 Cal 296 (313) : 32 Ind App 23 (PC). 
(Mahomedan heirs.) 

(’82) 8 Gal 370 (373, 374). (Do.) 

(’83) 9 Cal 508 (510). (Do.) 

(’90) 14 Bom 597 (602, 603, 604). (Do.) 

(’79) 5 Cal L Eep 477 (480) : 6 Ind App 233 (PC.) 
(Do.) 
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representation.^^ This principle will not, however, apply where all the heirs are impleaded 
and some of them are subsequently exempted by the plaintiffs from the array of defen- 
dants. In such a case the defendant exempted cannot be considered to have been 
represented by the other defendants.^*" (See also Section 50 Note 14.) In the case of 
co-administrators or two or more legatees, it haiS been held that a decree against one 
only will not bind the estate.^ 


6. Decree against wrong legal representative — Effect. — Where a credi- 
tor selects from among several rival claimants to the estate of his deceased debtor 
any one whom he hona fide believes to have the best prima facie title as legal repre- 
sentative and obtains a decree against him, the decree and the consequent execution 
sale will bind the true heir in the absence of fraud or collusion.*- This is an exception 
to the general principle of law that a decree will bind only the parties to it or those 
claiming through them. But the true legal representative cannot, after the decree, be 
brought on record for the purpose of execution and the deceased debtor’s property 
in his hands cannot be attached and sold in that same suit.^ If a person who has no 
sort of right to represent the deceased is made a party to the suit and a decree is 
obtained against him as representing the deceased, such decree cannot bind the true 
heir.^ In such a case it cannot be said that the suit was a hona fide one. 


(’86) 11 Bom 361 (364, 365). (Do.) 

[See (’89) 12 Mad 356 (365). (Some persons 
allowed to represent n, community — Decree 
for injunction — No personal liability against 
persons not co-nominees on the record.)) 

In view of the Privy Council decision above 
referred to, the following cases relating to 
Mahomedan co-heirs cannot he considered to he 
good laio : — 

(’79) 4 CaM42 (153, 155, 156). 

(’76) 2 Cal 395 (398). 

(’85) 7 All 822 (826, 845) (F B). 

(’70) 14 Suth W E 448 (449). 

(’01) 23 All 263 (264). 

(’95) 19 Bom 273 (275). 

(’75) 1 All 57 (59, 60) (F B). 

(’85) 7 All 716 (719). 

(’87) 14 Cal 464 (483). 

(’82) 11 Cal L Eep 268 (271, 272). 

(’23) AIE 1923 Bom 411 (411, 412) : 47 Bom 712. 

la. (’03) 26 Mad 230 (234). (Mahomedan heirs.) 
(’28) AIE 1928 Mad 1199 (1199). (Do.) 

(’24) AIE 1924 Bom 420 (421). (Do.) 

C87) 12 Bom 101 (103). (Do.) 

(’95) 20 Bom 838 (345). (Do.) 

(’89) 12 Mad 90 (91, 92). (Do.) 

(’94) 21 Cal 311 (317). (Do.) 

(’92) 20 Cal 453 (463). (Hindu heirs.) 

(’25) AIE 1925 All 479 (480) : 47 All 466 (Do.) 

lb. (’32) AIE 1932 All 591 (592, 593) : 54 All 796. 
[Sec also (’38) AIE 1938 P C 7 (8) : 13 Luck 61:. 

32 Sind L E 221 (P C). (Suit against sons and 
grandsons of deceased Hindu — Suit dismissed 
against grandsons, decreed against sons — 
Decree cannot be executed against shares of 
grandsons in property.)] 

2. (’17) AIE 1917 Pat 432 (432). (Co-adminis- 
trators.) 

(’13) IS Ind Cas 632 (632, 633) (Mad). (Decree 
against one only of two legatees.) 


Note 6 . 

1 . (’33) AIE 1933 Lah 380 (381) : 14 Lah 696. 
(’16) AIE 1916 Mad 1022 (1023, 1024). 

(’.30) AIR 1930 Mad 930 (988) : 54 Mad 212. 

(Binding on legatee also.) 

(’28) AIE 1928 Mad 243 (243, 245). 

(1900) 24 Bom 135 (147, 148). 

(’72) 17 Suth W E 459 (461) (P C). 

(1864) Marsh 614. 

(’85) 11 Cal 45 (49, 50, 51,52), (Adopted son also 
is bound unless he shows some good cause.) 

(’89) 16 Cal 40 (56, 60, 61).: 15 Ind App 195 (PC). 
(’79) 4 Cal 342 (344, 345, 346). 

(1863) 1863 Suth WE Sup 119. (Campbell, J. Dis- 
sentient.) 

(’96) 23 Cal 374 (388, 389). 

[See (’39) AIE 1939 Lah 277 (279) : 41 Pun LE 
147 (149). (Decree against widow as legal re- 
presentative of deceased husband — Minor son 
not impleaded in suit is bound by decree.)] 

[But see (’13) 18 Ind Cas 381 (382) (Bom). (Sub- 
mitted wrongly decided.)] 

2. (’09) 3 Ind Cas 737 (738) : 33 Slad 75. 

(’32) AIE 1932 Lah 314 (315). (True representa- 
tive cannot be substituted after period of limita- 
tion. See S. 22, Limitation Act.) 

(’27) AIE 1927 Mad 197 (198, 199). 

(’16) AIE 1916 Cal 661 (662). (Eemedy of decree- 
holder is either to have decree vacated and 
proceed with true legal representative or to file 
a suit on the j'udgment against the true legal 
representative.) 

(’87) 14 Cal 316 (320). 

(’14) AIE 1914 Cal 28 (29). 

3. (’80) 5 Bom 14 (19). 

(’34) AIE 1934 All 474 (477, 479). (Trespasser in 
pjossession — Decree against — Not binding on 
real heir.) 

(’33) AIE 1933 Mad 43 (40,-48). (Even in the 
absence of fraud.) 

(’69) 12 Suth W E F B 1 (4) (P B). 
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As regards the cases where the true heir is affected by estoppel the principle 
stated in Section 50 Note Id applies hero also. Sec also the undermentioned cases.* 
7. Decree against executor who has not proved the will — Effect. — An 
executor appointed by will does not represent tho deceased by virtue of the will until 
he has obtained probate. Therefore, a suit against him by the creditor is not main- 
taiuable unless the executor has intermeddled with the estate.* In order that the just 
claims of the creditor in such cases may not bo defeated by the executor not taking 
out probate, tho persons who take possession of the estate of the deceased will he 
treated as tho representatives of the dece.ased. Even if the decree nl)taincd against 
them cannot bo executed against the estate in tho hands of tho executor when ho Ims 
taken out probate, it is suflicient to enable the plaintiff to bring a suit against the 
executor in order to have the decree satisficd.- 


8. Decree against dead person— Effect. — A suit against a dead person is 
not maintainable.* If a decree is obtained against a dead person without impleading 
the legal ■representative, the decree is a nullity and c.annot he executed.- But tho 
decree is not invalid if the defendant dies after the coucluxinn of the hearing hut 
before the inonouncing of the juiJgvicutf Sec 0. 22 II. G. Bo .also a decree jsassed 
by the Privy Council against a rcsi>ondcnt who dies pending tlic a]>peal is not a 
nullity.* 

9, “Out of the property of tho deceased.” — A decree obtained against tho 
legal representative of a deceased debtor can he executed only against tho estate of tho 


('6S) 14 Sutli W R 4-lS»t (d49a). 

(’8-2) 4 All 192 (191, 195). (Proper heir j.-ho 
obtained from District Court loiters of adminis- 
tration under Indian Succession Act, is not 
affected by the decree against wrong heirs.) 

(’71) 8 Bom H 0 R A C 37 (39), 

(’85) 9 Bom 80 (91, 93). 

(’74) 8 Mad H C R ISO (18S). 

(’ll) 12 Ind Gas 915 (918, 919) : 34 All 79. (Tho 
succeeding por.son to cslatens per Hindu law docs 
not do so as a heir or legal represent alive but ns 
survivor; hence cannot lx: said heirtohisnssots.) 
{■10) 5 Ind Gas 710 (711) (Cal) (Hindu widow— 
Decree against, after remarriage, does not bind 
the true legal representative of deceased husband.) 
{’14) AIR 1914 Cal 2G3 {2G7). (When defendant 
dies, plaintill must choose under S. 3GS against 
whom he is to proceed.) 

(’88) 11 ilad 408 (410, 411), (Submitted decision 
is correct though the reasoning is wrong.) 

4. (’27) AIR 1927 Bom 181 (134) ; .51 Bom 125. 
(On alleged representative’s request his name as 
representative removed. Ho or persons claiming 
under him are estopped from further claiming.) 
{’71) 8 Bom H C R A C 37 {43). {Case of intermed- 
dling.) 

{’85) 9 Bom 86 (91). 

(’16) AIR 1916 All 284 (285). (Once the plaiutiil 
confines himself to decree for assets in hand, ho 
cannot in execution claim the property which 
came in the hands of defendant thereafter.) 

(’79) 3 Cal L Rep 157 (167, 158). 

(’25) AIR 1925 Nag 380 (381). (Defendant’s failure 
to deny oral pleading — Inference of admission 
cannot be drawn.) 


Note 7 

1. (1691) 1894 A 0437(442), Mohaniadu Mohidoon 
lladjiar v. Pitchev, 

(•12) IG Ind C.as 690 (C91) (Cal). 

(’94) 19 Bom 821 (827). 

(’09) 2 Ind Cas 818 (819) (Cal). (Order for probate 
not suflicient.) 

2. (’03) 30 Cal 1041 (1057, 1058, 1059). 

(•79) 4 Cal 312 (34.5, 316). 

(’15) Am 1915 Cal 207 (20S). 

(’91) 14 Mad 451 (457). (4 Cal 342 followed.) 

(’OS) 85 Cal 276(279,280). (Administrator — Exc- 
cutor de sou tort.) 

Note 8 

1. (’OS) 31 3Iad 86 (SS, S9). 

(’25) AIR 1925 Mad 1210(1210) : 49^ritd IS (F B). 
(But in tho case of an appeal (ho defect can lx: 
rectified. Overruling AIR 1924 JIad 56.) 

2. (’10) AIR 1916 Mad 056 (G5G) ; 88 Mad GS2. 
(’95) 17 All 478 (481, 482). 

(’79) 3 C.al L Rep 192 (198). 

(’13) 20 Ind Cas 506 (506) (Cal). 

(’68) 10 Sulh W R 455 (456, 457), 

(’67) 7 Suth R 52 (52). 

(’67) 1867 Pun Re No. 65. 

(’70) 1870 Pun Re No. 85. 

(’02) 4 Bom L Rep 840 (341). 

(’20) AIR 1920 Nag 61 (61, 62) : 16 Nag LR 138. 
(’70) 14 Suth W R 337 (338). (Principle applies 
to appellate decrees also.) 

(’02) 26 Bom 817 (319). (Do.) 

3. (’95)19 Bom 807 (809). (17 Bom 29 followed.) 
(’99) 21 All 314(315,316). (19 Cal 613(PC) followed.) 
(’92) 19 Cal 513 (638) : 19 Ind App 108 (P 0). 
(’03) 26 Mad 101 (102). 

(’97) 21 Bom 314 (317). 

4. (’37) AIR 1937 Pat 321 (322) ; 16 Pat 816. 
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latter in his hands.^ The decree-hoider is hot' entitled to proceed against his separate 
property. “ As to cases of survivorship in Hindu joint families, see Section 53 Note % 
Where the survivor does not inherit as heir of . the deceased but gets into the estate 
in his own individtial right , or where lands are attached to a hereditary office, and 
are inalienable, they have not the character of simple heritable property and do not 
form part of the assets of the deceased person.^ But, where under a grant for main- 
tenance, a grantee has a heritable but non-transferable interest in the property, it 
cannot be said that each successive heir has only a life -interest in the., property. As 
the grant is heritable each heir derives his interest by inheritance and the property, 
in his hands forms the assets of the deceased grantee.®® 

Eents and profits of immovable property are legal incidents of such property 
and bear the same character as the property itself. So, where a decree is passed against 


Note 9 

1. (’08) 18 Mad L Jour 36 (36, 37). 

(’27) AIE 1927 Bom 52 (52, 53). (Order 21 Eulel2 
is not applicable in such cases.) 

(’31) AIE 1931 Bom 229(231,232). (Hindu law— 
Son is liable for his father’s lawful debts only.) 
(’68) 10 Suth W E 199 (200). 

(’96) 1896 Bom P J 226. 

(’75) 23 Suth W E 265 (266). 

(’78) 2 Gal L Eep 189 (192). 

(’74) 22 Suth W E 388 (388). (The heirs of the. 
deceased are also liable for the papers in custody 
for which the claim is established against the 
estate of the deceased.) 

(’74) 22 Suth W E 494 (495), (The heirs are also 
liable for damages arising out of breaches of con- 
tract made by the deceased.) 

(’84) 8 Bom 220 (223). (Although the property 
may not have come into the sons’ possession.) 
(1865) 2 Suth W E 258 (258). 

(’74) 1874 Pun Ee No, 65, p. 213. 

(’05) 1905 Pun LE No. 48, p. 185. (A got a decree for 
possession of lands against X but died before 
getting possession — X himself, legal representa- 
tive of A and hence merger of titles — Held lands 
liable in the hands of X for decree against A.) 
(’29) AIE 1929 Lah 424 (425). 

C24) AIE 1924 Nag 410 (411) ; 21 Nag L E 12. 
(Son’s sons are liable after their separation from 
grandfather for his debts to the extent of assets.) 
(’87) 11 Bom 528 (532, 533). (Widow’s arrears of 
maintenance are her assets for the cause of 
debt incurred by her.) 

(’26) AIE 1925 Nag 380 (381). (Gan be executed 
against property obtained even after the decree.) 
(’16) AIE 1916 All 284 (286). (Do.) 

2. (’17) AIE 1917 Pat 536 (5S7). 

(’25) AIE 1925 Oudh 113 (113) : 27 Oudh Gas 
234. (Even though passed as a personal decree 
not executable.) 

(’21) 65 Ind Gas 224 (224) (Pat). (Do.) 

(’76) 25 Suth W E 224 (224). (Judgment-debtor 
must prove and file the whole inventory of the 
whole estate descended to him before be can 
claim exemption on ground that he only re- 
ceived a small asset.) 

(’78) 3 Mad 42 (46). 

(’69) 12 Suth W B 233 (233, 234), 


(’70) 14 Suth WE 362 (362). (Before executing the 
decree against the heirs personally for the deceas- 
ed person’s assets decree-holder must prove that 
they have not duly applied the same and that 
no such property of the deceased can be found 
as he can sell in execution.) 

(’72) 18 Suth W E 185 (188) (P C). 

(’73) 20 Suth W E 280 (282, 283). 

(’06) 1906 Pun Ee No. 123, p. 466. 

(1864). 1864 Suth WEMiscl(2). (Even though he 
be a Hindu son.) . ■ 

(’71) 8 Bom H G E A 0 245 (248, 249). 

(’31) AIE 1931 All 368 (369). (Widow’s mainten- 
ance amount after surrender of husband’s estate; 
is not liable to a decree against husband’s estate.) 
(’97) 4 Cal W N 151 (152), (Where property is 
seized decree-holder must prove that it belongs 
to deceased and is not the private property of 
legal representative.) 

(’88) 1888 All W N 49 (50). (Do.) 

2a. (’14) AIE 1914 Oudh 208 (208). (Zamindar 
is not a legal representative of the deceased 
tenant who leaves no heir and whose estate 
escheates to zamindar.) 

(’70) 5 Mad H C E 303 (309). (An unsettled 
Polliam in Madras presidency.) 

(’87) 10 Mad 117 (121). (Malabar Tarwad karna- 
van.) 

3. (’80) 5 Gal 389 (412,419). (Ghatwalli lands.) 
(1865) 4 Suth W E Misc 5 (6). (Do.) 

(’66) 6 Suth WE 129 (129). (Do.) 

(’67) 7 Suth W E 178 (178, 179). (Do.) 

(’96) 23 Cal 873 (876). (Do.) 

(’82) 9 Gal 187 (206, 208) : 9 Ind App 104 (PC). (Do.) 
(’82) 9 Cal 388 (388). (Do.) 

(’88) 15 Cal 471 (481, 482): 15 Ind App 18(PC). (Do.) 
(’84) 10 Gal 677 (684, 685). (Do.) 

(’85) 9 Bom 198 (212, 217, 232) (F B). (Vatan 
lands.) 

(’25) AIE 1925 Nag 449 (450). (Balance of sale 
proceeds from occupancy field of the deceased 
father’s estate is not asset in the hands of the son 
— Money representing such property is also not 
liable.) 

(’06) 1906 Pun Ee No. 123, p. 466. 

(’20) AIR 1920 Pat 468 (468). (But rent income 
accrued during deceased’s lifetime though coP 
lected subsequently will be assets.) 

3a. (’36) AIE 1936 Oudh 76 (79). 
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■the assets of a deceased person in the hands of his heir, the rents and profits accru- 
ing since his death form part of his assets.'^ But in tiio case of lands attached to a 
hereditary office and which are inalienable, the income is not liable to attachment 
under this Section.*^ A right to a share of olTorings in a temple which has been 
inherited by a person forms part of the assets of the deceased for the purpose of this 
Section.^^ 

■^’hero a decree is passed against the assets of the deceased in the hands of 
the representative and the representative himself dies thereafter, the jiroporty in the 
hands of his heir or legal representative does not cease to be assets of the deceased 
debtor.*^ 

10. Property in the hands of a third party. — When a person is sued as 
the legal representative of a deceased pei'son for the recovery of a debt duo by the 
deceased, and a decree is passed for money to be paid out of the assets of the deceased 
in the hands of the representative, the decree is nonetheless a decree against the 
legal representative. It refers to him as the judgment-debtor, and it follows that such 
a decree can bo executed only against the representative who was made a defendant 
in the suit or his or her representatives.* As has been already mentioned in Section 50, 
Kote 15, a judgment-creditor cannot in execution of his decree follow the assets of 
the deceased in the hands of transferees in good faitli and for valuable consideration,” 
unless the transfers are affected by the doctrine of Us jmulcns^ or the transferees know 
that there were unpaid debts and that the transferor did not intend to apply the sale 
proceeds to pay them.'* Even in such a contingency, the transfer not being a void 


4. (’38) AIR 1938 Oudh 45 (48) ; 13 Luck GS9. 
(Overruling AIR 1914 Oudh 233.) 

<’36) AIR 193G Lah 23G (236). 

(’24) AIR 1924 Jlad 630 (532, 533, 53G, 537) : 47 
Mad 411 (P B), 

(’82) 137 Ind Gas 632 (033) (Oudh.) 

(’32) AIR 1932 Lah 383 (383). 

(’17) AIR 1917 Ttlad 53G (537). 

(’28) AIR 1928 Oudh 40 (40) : 2 Luck 403. 

(’21) AIR 1921 Sind 29 (32,33) : 15 Sind L R 47. 
(Income or crops during lifetime of judgment- 
debtor liable, even though crops not liable as 
inalienable under Dokkhan Agriculturists Relief 
Act but not income or crops raised by successor 
after death of previous holder.) 

(’04) 8 Cal N 843 (850, 852). (Accretions.) 

(’71) 15 Suth W R 285 (285, 28G), 

[But see (’97) 19 Ail 235 (23G, 237). (Submitted 
wrongly decided.] 


5. (1865)4SuthWRAIjscG(G). (Ghatwalli lands.) 
(’6G) 6 Suth W R 129 (129). (Do.) 
t’67) 7 Suth W B 178 (178, 179). (Do.) 

(’96) 23, Cal 878 (876). (Do.) 

(’23) AIR 1923 All 169 (1G9, 170). (Inalienable 
property.) 

(’24) AIR 1924Mad707(707). (Impartible estates.) 
(’13) 21 Ind Gas 272 (273) : 9 Nag L R 137, 
(Where Government rayat’s holding is inalien- 
able under Section 67E of tho Central Provinces 
Land Revenue Act, 1881.) 

(’16) AIR 1916 Lah 313 (314). (Punjab Colonisa- 
tion of Government Lands Act (5 of 1912) — 
Government tenant.) 

(’70) 5 Mad H C R 303 (310). (Unsettled Pollera 


and revenue and income therefrom arc not liable 
in hands of succcpsor.) 

(•30) AIR 1930 Bom 238 (239). (Section 22, clause 
(2) Dckkhan Agriculturists Relief Act — Collector 
cannot 1x3 nppoii3ted to manage lands of dccc.ased 
judgment-debtor in tho hands of legal repro- 
Eontativc.) 

5a. (’36) AIR 193G All 131 (134) ; 58 All 457. 

6. (’14) AIR 1914 Mad GGS (GG9). 

(1900) 22 All SG7 (3G9, 870). 

IScc also (’88) 1938 Nag L .Tour 17C (179). 

Note 10 

1. (’00) .3 Ind Cas 737 (738) : 33 Mad 75. 

(’30) AIR 1930 Gal 7G2 (7G3) ; 5S Cal 170. (The 
right of a creditor to follow the assets in tho 
hands of a legatee is a right which has to I 3 Q 
exorcised bv a suit onlv.) 

{See (’8-i) io Cal SCO (801) : 11 Ind App 59 (PC).] 

2. (18G3) Mar 509, Campbell v. Dolanev. 

(18G5) 2 Suth W R 296 (297). 

(’G9) 12 Suth W R 177 (178). (Obiter.) 

(’71) 14 Suth W R 239 (241, 244, 245, 24G). 
(ivlahomcdan widow’s dower is on par with 
other debts. — A purchaser from tho deceased 
Mahomedan is not bound to enejuiro into tho 
existence of legal necessity.) 

(’81) S Cal L Rep 447 (448). 

(’80) 7 Cal L Rep 460 (4G2, 463). 

(’75 3 Ind App 241 (245) (P C). 

.(’79 4 Gal 402 (408) ; 5 Ind App 211 (P G). 

('72 9 Bom H C R IIG (119). 

(’97) 19 All 504 (505, 50G.) 

(’G9) 10 Suth W R 199 (201). 

3. (’79) 4 Cal 402 (410) : 5 Ind App 211 (P C). 

4. (’79) 4 Cal 897 (912, 914) 
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